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1

P R O C E E D I N G S

2

MR. VANDERGRIFF:

Good morning.

Appreciate you

3

being here for the meeting this morning.

4

couple of minutes late, needed to find the gavel.

5

expecting a very unruly day today -- no, I apologize, of

6

course not.

7

pleased to welcome you here today to the meeting of the

8

Board of the Department of Motor Vehicles.

9

Sorry to start a
I=m

My name is Victor Vandergriff, and I=m

I=m now calling the meeting for July 12, 2012

10

of the Board of the Texas Department of Motor Vehicles to

11

order, and I want to note for the record that public

12

notice of this meeting, containing all items on the

13

agenda, was filed with the Office of Secretary of State on

14

July 2, 2012.

15

Before we begin today=s meeting, please place

16

all cell phones and other communication devices in the

17

silent mode.

18

And if you wish to address the board during

19

today=s meeting, please complete a speaker=s card at the

20

registration table.

21

complete a yellow card and identify the agenda item.

22

it is not an agenda item, we will take up your comments

23

during the public comment portion of the meeting.

24
25

To comment on an agenda item, please
If

And now I=d like to have a roll call, please of
the members.

Vice Chair Ryan?
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1

MS. RYAN:

Present.

2

MR. VANDERGRIFF:

3

MR. INGRAM:

4

MR. VANDERGRIFF:

5

MS. JOHNSON:

6

MR. VANDERGRIFF:

7

MR. PALACIOS:

8

MR. VANDERGRIFF:

9

MR. RUSH:

Board Member Ingram?

Present.
Board Member Johnson?

Present.
Board Member Palacios?

Present.
Board Member Rush?

Present.

10

MR. VANDERGRIFF:

11

MR. WALKER:

12

MR. VANDERGRIFF:

13

MR. BARNWELL:

14

MR. VANDERGRIFF:

Board Member Walker?

Present.
Board Member Barnwell?

Here, present.
And let the record reflect

15

that I, too, Victor Vandergriff, am here as well.

16

have one absence today, Board Member Victor Rodriguez will

17

not be joining us today.

18

We do

With that, we=re going into the agenda, and our

19

first item of business is that we do have the need to

20

address some excused absences for Board Member Rush.

21

apologize, I don=t have that in front of me, the exact

22

dates.

23
24
25

I

Hopefully, the board members do have that.
MR. BRAY:

I can take that for you, if you=d

like.
MR. VANDERGRIFF:

Please do.
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1

MR. BRAY:

Members, under Transportation Code

2

1001.027(a)(4) you are able, by majority vote, to excuse

3

absences of board members during a regularly scheduled

4

board meeting, and my recommendation is that you excuse

5

the absences of Member Marvin Rush for the dates of

6

January 4, January 12, May 10 and June 14.

7

MR. VANDERGRIFF:

I would be pleased to

8

entertain a motion to do so, please.

9

MR. PALACIOS:

10
11

So moved.

MR. VANDERGRIFF:

Motion from Board Member

Palacios.

12

MS. JOHNSON:

I=ll second.

13

MR. VANDERGRIFF:

Second from Board Member

14

Johnson.

Seeing no discussion, please raise your right

15

hand in support of the motion.

16

(A show of hands.)

17

MR. VANDERGRIFF:

18
19
20
21

unanimously.

The motion carries

Thank you very much.

I do not have any cards today from anyone in
the public wishing to speak at the public comment portion.
I do have some cards filed on some of the case matters

22

that we have before the board, and we will certainly call

23

those people during the course of the meeting when their

24

case comes up for consideration.

25

The next item on our agenda is item number 2,
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1

and it=s our consent agenda.

2

Mr. Harbeson.

3

MR. HARBESON:

Good morning.

My name is Bill

4

Harbeson.

5

for the Texas Department of Motor Vehicles.

6

I=m the director of the Enforcement Division

On today=s consent agenda there are 23 agreed

7

orders where the parties and the staff have reached an

8

agreement in a contested case.

9

arising out of NOVs/citations.

10

There are 14 agreements

As far as the motions for dismissal, we are

11

asking for you to approve today 1, 2 and 4, removing

12

number 3 from your consideration, please, because

13

actually, that matter earlier had been resolved by the

14

board.

15

cases, and in the franchise contested cases there were two

16

cases that we are asking that you approve for dismissal

17

today.

On the Lemon Law settlements there are three

18

MR. VANDERGRIFF:

Thank you, Mr. Harbeson.

19

Are there any questions of Mr. Harbeson?

Are

20

the board members clear of what=s on the consent agenda,

21

the item that=s been removed?

22
23

MR. INGRAM:

items A through E, removing item C.3.

24
25

I move that we approve the consent

MR. VANDERGRIFF:

Do we have a second for that

motion?
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1

MR. RUSH:

Second.

2

MR. VANDERGRIFF:

Second from Member Rush.

3

Seeing no discussion, please raise your right hand in

4

support of the motion.

5

(A show of hands.)

6

MR. VANDERGRIFF:

7

The motion carries

unanimously.

8

With that, thank you, Mr. Harbeson.

9

MR. HARBESON:

10

Yes, sir.

MR. VANDERGRIFF:

With that, I think we are

11

moving into the number 3 on our agenda, and we=re going to

12

call up here in just a second, first case 3.A that=s on

13

the agenda, and it=s Docket Number 10-0048.

14
15
16

With that, I do want to inform the audience
that I will be recusing myself from this particular case.
For many years in my career I worked for the company that

17

has a financial and business relationship with one of the

18

parties to the case, the Richardson Chrysler-Jeep-Dodge,

19

and so I will recuse myself from this.

20

participated in any discussion on it and will not.

21
22

I have not

And so with that, I=m going to pass the gavel,
if needed, to the vice chair, Ms. Ryan.

23

MS. RYAN:

24

We=ll allow each of the parties 15 minutes.

25

Thank you.
I

understand there=s two groups for one of the parties and
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1

we=d like you to share those 15 minutes.

2

the Protestant.

We=ll start with

I believe that=s Mr. Sims.

3

MR. SIMS:

Thank you.

4

We prepared a little power point to try to

5

focus our comments today as we walk through this.

6

introduce myself.

7

Worth, and I=m honored today to be here representing Mr.

8

Ray Huffines and Huffines Plano Dodge-Chrysler-Jeep.

9

with me is Michael Fitzpatrick, my co-counsel.

I=m Andy Sims.

Let me

I=m an attorney in Fort

Also

10

As indicated, we have prepared the power point

11

to walk through this, and I will not have time to address

12

every slide in here, there=s a lot of detail, but we have

13

copied it off and each of you should have a bound copy of

14

the power point, and the first page looks exactly like

15

what is on the screen.

16

In this case you will read and see references

17

to a geographical area called the Dallas Sales Locality.

18

The Dallas Sales Locality is a large geographical area.

19

It consists of Dallas County, Rockwall County, Collin

20

County and Denton County.

21

defined in this case as the Dallas Sales Locality, this is

22

the area that the proposal for decision said is the

23

relevant market area to consider in this case.

24
25

This is the area that Chrysler

I=d like to direct your attention up to the
chart here.

The yellow box that I=m pointing is the
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1

location of the proposed dealership in Richardson.

2

Huffines= dealership is just to the northwest of that,

3

five miles away, in Plano, Texas.

4

Mr.

These colored areas represent what Chrysler

5

calls trade zones.

These are geographical areas assigned

6

to each of the dealerships in the Dallas Sales Locality by

7

Chrysler.

8

yellow, the Richardson trade zone that Chrysler created

9

for this proposed dealership is in red, and these other

So you can see that the Plano trade zone is in

10

dealerships each have trade zones that Chrysler has

11

assigned to them, and I want to talk about that in

12

relation to these next slides.

13

This is a critical fact in this case.

It is

14

not meaningfully addressed in the PFD at all, and I think

15

it=s critical because in the calendar years 2006, 2007,

16

2008 and 2009, there were six dealerships in this Dallas

17

Sales Locality, all of which are in Dallas County except

18

for the Bankston Chrysler-Jeep-Dodge, that was up in

19

Frisco in Collin County, but all these others are in

20

Dallas County, and they suffered staggering losses in each

21

of those calendar years, as you can see here.

22

This chart shows the location of those

23

dealerships and where those losses occurred.

24

occurring in south Dallas, in central Dallas in Park

25

Cities, in Irving, the Frank Parra, and there were two
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1

dealerships, the Manuel Dodge and the Preston Chrysler-

2

Jeep were both situated -- Manuel Dodge was right in the

3

heart of Richardson, and Preston Chrysler-Jeep was right

4

here on the fringe of Richardson.

5

dealerships for those four calendar years, and that=s the

6

information that we could get in the case.

7

think if we got information going back further than that,

8

you would see losses for these dealerships even before

9

this, but all these dealerships with the circles around

10
11

All of these

I mean, I

them closed their doors in 2009, every one of them.
And now in 2010 when this proceeding started

12

back, Chrysler wants to put back every one of these

13

dealerships that went out of business and closed their

14

doors due to unprofitability.

15

opening a store in Richardson, it=s about opening --

16

there=s already a dealership that=s opened in south Dallas,

17

this Park Cities store will probably open in the next two

18

to three months, and this Frisco store is slated to be

19

opened again.

20

about how all these dealerships are going to be able to

21

survive, make a profit, contribute to the betterment of

22

the brand when they were all struggling for the four years

23

preceding Chrysler=s bankruptcy, two of which were very

24

good economic times for Chrysler, 2006 and 2007, yet these

25

dealerships were, nonetheless, unprofitable.

This case is not just about

There=s no meaningful analysis in this PFD
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1

In the bankruptcy, Chrysler advocated, Chrysler

2

didn=t say we need to close dealerships so that we can get

3

rid of dealers and come in and create new dealerships

4

where they existed.

5

We=ve got too many dealers, we don=t have enough sales to

6

keep them all profitable, and so we need to get rid of

7

dealers.

8

a bunch of dealers, but yet when the bankruptcy was over,

9

Chrysler comes back and says we want to put a dealership

Chrysler told the Bankruptcy Court:

And the Bankruptcy Court bought that and closed

10

everywhere we closed a franchise, we want one back in

11

there.

12

I imagine you=ll hear some about what they call

13

dealer clusters, that Chrysler=s main competitors are in

14

Plano and Richardson, Toyota, Chevrolet and Ford.

15

Toyota, Chevrolet and Ford are the three largest

16

manufacturers in the world, and yes, they do each have a

17

store in Plano and Richardson, but look at all the brands,

18

the manufacturers that have a store either in Plano or

19

Richardson but not both.

20

in both Plano and Richardson, five miles from each other,

21

to be adequately represented.

22

you have too many dealerships, they become unprofitable,

23

they go out of business, that=s terrible for consumers,

24

it=s terrible for the public.

25

Well,

You don=t have to have a store

And the facts show that if

And that=s exactly what happened, and that=s why
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1

Mr. Huffines is so concerned about this case that he would

2

take the time and effort to do this, because if you put

3

all these stores back in this market, some of them are

4

going to fail, there=s no doubt about it.

5

enough opportunity there for them.

6

There=s just not

The improved convenience from the Plano-

7

Richardson area is less than one mile.

If you add a store

8

in the Richardson area, it improves convenience by less

9

than a mile.

The PFD is very clear, this case is not

10

about convenience.

11

if you add a store in Richardson, you=re not really

12

materially improving convenience at all.

13

I mean, they make it very clear that

The administrative law judges found that the

14

Richardson area, Plano-Richardson is adequately

15

represented as to service.

16

whether there=s adequate representation as to service, but

17

there=s no finding in the proposed final order or in the

18

PFD about service at all.

19

to be a finding about service, and that finding in the PFD

20

was in Huffines= favor.

21

That is one of the factors,

I think the law requires there

My time is very limited and I realize that, and

22

I=m going to click through this pretty quickly, but I=ve

23

handled a number of these cases and I=ve got to say that

24

Urban Science is the company that the manufacturers use to

25

come in and say that oh, there=s thousands of units of
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1

opportunity for these new dealerships, and they do it case

2

after case, they do it all over the country, and they find

3

thousands of units of opportunity every time they handle

4

one of these cases.

5

the evidence is clear that in those years when all those

6

dealerships were losing money, their methodology still

7

showed thousands of units of opportunity for Chrysler,

8

Jeep and Dodge dealers.

9

And in this case the record is clear,

Well, something is wrong with that methodology,

10

and what=s wrong with it is their standard that they base

11

everything on is fundamentally flawed.

12

time to spend a whole lot of time on this, but I want to

13

show you, they created some charts in here, they have a

14

Texas average standard which creates an artificially high,

15

high standard to compare an area like Richardson to.

16

why is that?

17

example, in Hico, Texas, the only dealership in Hico is a

18

Chrysler-Jeep-Dodge store.

19

but their penetration percentage, how they compare to the

20

competition is going to be significantly higher than

21

someone like Huffines who may sell 15 times as many units

22

as the dealer in Hico, but he=s got 160 competitors all

23

around him, Lamborghini, Range Rover and BMW and all of

24

them.

25

And I don=t have

And

Because you can take a dealership, for

They may sell 40 units a year,

It is a fundamentally flawed methodology.
And if this PFD compared to other PFDs, the
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1

Rockwall PFD that I know you all are familiar with, in

2

this case the ALJs say a benchmark must initially reflect

3

a wide universe of data points for it to function as a

4

valid measure of the performance of a single data point.

5

In this case it=s the exact opposite.

6

Same on the customer characteristics analyzed through

7

consumer characteristics, prior decisions of this agency

8

have said that segmentation analysis that Urban Science

9

does, does not sufficiently account for all those

10

differences.

11

I=m going to click through this.

12

take time to look at these significant differences in

13

prior agency decisions and what this decision says about

14

this Urban Science methodology, but to put a point on it,

15

Chevrolet has 17 dealers in this Dallas Sales Locality,

16

17.

17

Science standard that was selected and used in this case,

18

nowhere close to it, nor does any of the other Chrysler-

19

Jeep dealers, even including the one that sold the most in

20

the seven-state area around Texas, doesn=t even come close

21

to it.

22

their methodology is completely inaccurate.

23

I hope you=ll

They don=t come anywhere close to meeting the Urban

The problem is their standard is way too high,

The reason is if you know anything about the

24

Plano-Richardson area, it has an Asian population of about

25

20 percent, it has a very low Hispanic population, it has
ON THE RECORD REPORTING
(512) 450-0342

16

1

a very low Black population, the education level is

2

extremely high, significantly higher than the rest of the

3

State of Texas, and the income is extremely high.

4

take an average of the State of Texas, it=s going to look

5

nothing like Richardson, Texas, and if you want to find a

6

standard that=s appropriate, you need to find one in that

7

area.

8
9

I see my time is up.

If you

My I have just a couple

of minutes to finish, or do I need to sit down?

10

MS. RYAN:

You can take a couple of minutes,

12

MR. SIMS:

Thank you.

13

The so-called concepts of gross loss are also

11

please.

14

fundamentally flawed.

We challenged throughout the

15

proceeding, we=ve challenged it in our exceptions to the

16

PFD.

17

Landmark case, that at that time Judge Molly Cost wrote,

18

there=s some significant issues with this whole gross loss

19

concept, and it is a fundamentally flawed and contrived

20

mechanism to try to drive up this so-called opportunity

21

for dealerships.

22

were unprofitable, again, if you look at the lost

23

opportunity during those years, on Urban Science they=re

24

going to say we had thousands of units, even though they

25

were unprofitable.

You can see in prior agency decisions, in the

But if you go back to those dealers that
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1

This, again, is a map of the area.

These three

2

red dots show the new dealerships that are already in the

3

market or coming into the market.

4

this PFD as to what this is going to do for competition.

5

I mean, the ALJs in this case say convenience is not an

6

issue, that=s not our problem, we=ve got plenty of

7

convenience, but they don=t give any analysis to what is

8

this going to do to competition.

9

more competition in the market, but they don=t factor in

There=s no analysis in

They say well, we need

10

we=ve got three new dealerships that are coming in.

And

11

Huffines= argument all along has been why not let those

12

dealerships get in, get in place, and then let=s see how

13

the market looks before we go in and add a fourth

14

immediately back into the marketplace, just a very common

15

sense approach.

16

MS. RYAN:

Mr. Sims, if you could please close.

17

MR. SIMS:

Thank you.

The last point I=ll make

18

before I sit down is that there is a specific finding,

19

number 15, that said that it would be up to 18 months

20

before this store in Richardson was open, yet the proposed

21

final order doesn=t address that and we believe that it

22

should.

23

that=s adopted by the board which has been proposed.

If that is a finding, it is going to be a finding

24

Thank you very much.

25

MS. RYAN:

Thank you.
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1

Mr. Walker.

2

MR. WALKER:

3

Should we refrain from asking our

questions, if we have a question of Mr. Sims here or not?

4

MS. RYAN:

5

MR. WALKER:

6

MS. RYAN:

7

MR. WALKER:

Would you like to ask him now?
Yes.
Thank you.
Your first comment to this board

8

was that the proposed dealership is five miles from the

9

Huffines dealership.

10

MR. SIMS:

11

MR. WALKER:

Yes, sir.
Well, in going back in my notes

12

here and looking at the findings of fact, it says right

13

here the proposed RCJD facility is approximately eight

14

miles from the facility.

15

MR. SIMS:

That=s incorrect, and I think that

16

they actually fixed that in their -- we pointed that out

17

in our exceptions and they changed that finding.

18

fives miles as the crow flies and I think about 6.7, or

19

something like that, driving time from the two

20

dealerships.

21

MR. WALKER:

It=s

The board here is tasked with

22

making a decision, however, in order for us to overthrow

23

an SOAH decision, we have to find where the law has been

24

misapplied or interpreted, or whether the prior agency is

25

incorrect or has changed, or whether there has been a
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1

technical error in the findings of fact.

2

looking for is what errors were in the SOAH judges=

3

findings that would be presented to this board for us to

4

overrule the SOAH=s findings.

5

MR. SIMS:

Yes, sir.

So what I=m

The primary errors that

6

we have focused on are in these proposals for decision

7

that I=ve outlined in this power point presentation that

8

show that in other situations this board has said, We=re

9

not going to adopt or utilize this Urban Science

10

methodology -- which is what this whole presentation is

11

based on.

12

I mean, the PFD is driven off of that.
I=ll give you one example.

There=s a case that

13

we cited, it=s in the power point, deals with a Cadillac

14

franchise down in the Valley.

15

said, Look, if you=re going to come up with a standard to

16

do this benchmark test, you need to find other dealerships

17

that have demographically similar characteristics to the

18

one we=re studying, the one we=re looking at.

19

our argument all along, and when you do that, you end up

20

with a situation where there is no shortfall or there=s

21

very minimal.

And in that case the board

And that was

22

I mean, our expert went around and said, Let=s

23

find some areas that are very demographically similar to

24

Richardson, and when he did and he came up and created the

25

standard, I think he came up with maybe 65 or 80 units of
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1

shortfall for the whole year.

2

sustain a dealership.

3

either.

4

with that, but they=re a lot closer than looking at a

5

state average.

6

Well, that=s not enough to

And it=s not a perfect standard

I mean, the demographics are not identical even

MS. RYAN:

Mr. Sims, can I clarify?

The

7

correction that Mr. Walker is referencing, there were some

8

corrections that were sent in to the ALJ and they were

9

adjusted in the documents. Was the mileage difference part

10

of that correction?

11

MR. SIMS:

12

MR. WALKER:

13
14
15
16

I believe that it was.
I=ve never seen that and I=ve read

the documents, so that=s why I questioned.
MS. RYAN:

Brett, can you tell us?

if that correction was made?
MR. BRAY:

Do you know

It=s not in here.

Well, who you need to ask is the

17

staff attorney that did the executive summary on this

18

case, and I believe she=s available.

19

MS. RYAN:

Can you come and clarify whether

20

that correction was sent in to the ALJ?

21

believe that=s the only way we can take that into

22

consideration.

23
24
25

MS. LINGO:

Because I do

For the record, Michelle Lingo,

staff attorney, Motor Vehicle Division.
On May 23, 2012, the two ALJs in this case,
ON THE RECORD REPORTING
(512) 450-0342

21

1

Richard Wilfong and Paul Kiefer, presented their letters

2

adjusting the PFD and findings of facts and conclusions of

3

law based on responses to exceptions and replies to

4

exceptions.

5

page 7, the last sentence of the second paragraph should

6

be replaced with the following, and

7

once the RCJD dealership is open for business, the average

8

distance a new vehicle buy living or working in the

9

Richardson trade zone must travel to reach the nearest CJD

The first provision, the first one says:

he concluded that

10

dealership will fall from 6.5 miles to 4.8 miles.

11

However, there were no modifications from an eight-mile

12

distance to a five-mile distance, or vice versa.

13

remained the same as with the original PFD.

14

MR. WALKER:

That

So that fact is still the same,

15

that it is an eight-mile distance, even though he said

16

it=s a five-mile distance.

17

MS. LINGO:

On

Yes, sir.

And with the exceptions

18

and the replies to exceptions that were sent to the ALJ,

19

they ALJ had an opportunity to consider that, made

20

adjustments as I had just stated, but did not change

21

anything between five and eight.

22

MR. SIMS:

And I will say that it=s my

23

understanding that the five-mile distance is air miles,

24

that is correct, and they even moved it down to 4.8.

25

MS. RYAN:

Well, that was customer convenience,
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1

I believe, and we=ll have to go with what=s in here

2

regarding finding of facts from the ALJ unless it had been

3

modified.

4

MR. INGRAM:

Ms. Lingo, I have one more

5

question.

6

when you chart these things out when they come in, you

7

look at as the crow flies.

8

analysis of how far away.

9

Sorry for making you get back up.

MS. LINGO:

Right?

Yes, sir.

I know that

That=s part of the

Based on the statutory

10

requirements of distances, our initial analysis as to

11

protestability, when a dealer may or may not protest, our

12

calculation is based on as the crow flies as opposed to

13

driving distances.

14

Yes, sir.

MR. INGRAM:

And your calculation or the one

15

that we=re using as fact is eight miles, or do we know

16

that?

17

MR. WALKER:

18

MS. RYAN:

19
20
21

the ALJ used.

That=s the question.
That=s the one that=s in the PFD that

Correct?

MS. LINGO:

The ALJ -- just one minute, please.

On your draft order, page 2, finding of fact 12.

22

MR. WALKER:

23

MS. LINGO:

Where are we at?

I=m sorry.

The draft order, page 2, finding of

24

fact 12 states:

The proposed site of the RCJD facility is

25

approximately eight drive miles from Huffines.
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1

is directly from the PFD.

2

If it=s helpful, the direct line as the crow

3

flies point to point air miles is what we use to determine

4

whether somebody has an opportunity to protest.

5

MR. INGRAM:

Okay.

6

MR. WALKER:

What does the statute say with

7

reflection to the mileages, whether it=s an error or

8

whether it=s drive.

9

if you can explain that.

10

I don=t know what the statute says, so

MS. LINGO:

The statute refers to that 15-mile

11

point to point would be whether that dealership, Huffines,

12

has an opportunity to protest the proposed Richardson

13

location, and then once that is established, then Huffines

14

has to develop its argument that -- I=m sorry -- then the

15

applicant has to develop its argument as to whether it has

16

met --

17

MR. BRAY:

Let me help you just a little bit.

18

The answer to your question is the statute is silent as to

19

drive miles versus air miles.

20

MR. WALKER:

21

MR. BRAY:

22

Thank you.

That was my question.

The statute only says 15 miles and

that=s the way it=s been interpreted for 40 years.

23

MR. SIMS:

There are many board-adopted PFDs

24

that used air miles and talked about air miles in that

25

analysis.
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1
2

MR. PALACIOS:

Has that been the norm using air

miles as the basis?

3

MR. BRAY:

Yes, sir.

For the purposes she=s

4

talking about in terms of calculating a protest area and

5

who is and who is outside of a protest area -- and I want

6

to correct, it=s not crow flies miles because who knows

7

how a bird flies, it is straight line miles -- these cases

8

are replete with discussions

9

and apparently the ALJ can consider that, but it=s not

about drive miles as well,

10

uncommon to have both concepts in the same PFD.

11

Ms. Lingo=s purposes, in terms of figuring out who=s going

12

to get a notice of you have a right to protest, it=s

13

straight line miles.

14

MS. JOHNSON:

I have a question.

And for

Madam Vice

15

Chairperson, I=m not sure if it=s appropriate to ask this

16

question now, but since Mr. Sims brought it up, it=s more

17

a question for DMV staff.

18

are underway right now, were those factored into this

19

situation as far as the competition?

20

MS. LINGO:

The three new dealerships that

Of course, MVD is not a party to

21

the case.

22

materials, is that those arguments were presented before

23

the ALJ at the hearing, and therefore, are a part of the

24

record.

25

My understanding, from the reading of the

MS. JOHNSON:

When we considered the license,
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1

were the new dealerships that are not yet opened

2

considered as far as the DMV goes in analyzing and

3

presenting some of this information?

4

MS. LINGO:

I don=t know that I can answer that

5

specifically for this, but it is our practice that when an

6

application comes in, we run the protest eligibility

7

information based on existing applications.

8
9

MS. JOHNSON:

So in other words, the three new

dealerships didn=t factor into this then.

The ALJ was

10

aware of it through conversation and letters and maybe

11

presentations.

12

MS. RYAN:

13

MS. LINGO:

If they had applied.
I=m sorry.

It may be better for

14

the attorneys, the various sides to answer that question,

15

especially since I was not a part of the actual hearing at

16

SOAH.

17

MS. JOHNSON:

Mr. Sims, can you tell me, based

18

on your experience and in this case, were those factored

19

into the decision at all in the competitive area?

20

MR. SIMS:

The evidence was clearly presented

21

to the administrative law judges about these dealerships

22

and the fact that they were entering the market.

23

significant issue that we have with the decision is that

24

the decision says convenience is not a problem, but we

25

think maybe there should be more competition in the
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1

marketplace without ever addressing these three new

2

dealerships are coming into the marketplace and how is

3

that going to affect competition, is it going to be too

4

much, too little, any of that.

5

reference in the PFD, but there is no analysis, there is

6

no meaningful analysis of that at all.

7

fundamental flaw in the analysis.

8

MS. JOHNSON:

9

MS. RYAN:

Okay.

There may be a passing

I think that=s a

That=s it.

Thank you.

Thank you, Ms. Lingo.

10

Any other questions?

11

(No response.)

12

MS. RYAN:

13

MR. CROCKER:

Mr. Crocker, the floor is yours.
Madam Chairperson, before you

14

start my time, I=d like to note that the Applicant, who I

15

represent, and the Intervenor are going to split our what

16

was to have been 15 minutes, if we=ll have a little leeway

17

in that also.

18

would like to take approximately five minutes and allow

19

them, the counsel for the Intervenor, if they have the

20

remaining ten minutes of my time.

21

presentation, I=ll be happy to sit down and let you tell

22

them how much time they have, and then we=ll see how we go

23

from there, if that would be appropriate.

But for purposes of our presentation, I

24

MS. RYAN:

25

MR. WALKER:

Yes.

When I complete my

Thank you.

So Mr. Grogan or Mr. Van Tuyl is
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1

going to be here to make a presentation?

2
3

MR. CROCKER:

MR. WALKER:

MR. WALKER:

I want five minutes, and

Okay.

I=m sorry.

I thought you

said the dealer, I thought you meant the dealer.
MR. CROCKER:

No.

I=m sorry if I misstated

that.

12
13

No.

counsel for Intervenor wants ten minutes.

10
11

I thought you=re saying that they

MR. CROCKER:

8
9

We have

want five minutes of the time.

6
7

I=m sorry.

representatives from the Van Tuyl organization.

4
5

No.

Let me get my timer started again, and if we=re
ready to go, I=ll begin.

14

MS. RYAN:

Yes, sir.

15

MR. CROCKER:

Madam Chairman and members of the

16

Motor Vehicle Board, my name is Bill Crocker, and I

17

represent the Applicant in this procedure.

18

This case concerns a license application for a

19

Chrysler-Jeep-Dodge dealership in Richardson and nothing

20

else.

21

Chrysler-Jeep-Dodge.

22

Tuyl Group which is a group of dealerships managed and

23

partially owned by the Van Tuyl family.

24

is protested by Huffines Chrysler-Jeep-Dodge located in

25

Plano.

The Applicant is RCJD Motors, d/b/a Richardson
The Applicant is part of the Van

The application

Each side must now condense days of testimony and
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1

hundreds of pages of documents into a 15-minute

2

presentation for you.

3

scripted.

4

I=ll be very brief and very

I have taken the liberty of printing Section

5

2301.652 of the Texas Occupations Code for you and

6

highlighting it in a few places.

7

the seven separate factors you must consider in

8

determining whether or not to grant a protested license

9

application.

This statute sets out

There is no burden on the Applicant to prove

10

each of the seven factors.

11

adequacy of representation and par to the protesting

12

dealer to be the key factors in this case and the

13

Applicant was correct.

14

overwhelmingly favorable for the Applicant on those key

15

issues.

16

Protestant was complaining about were not covered in the

17

PFD, bankruptcy and the dealerships closing, was because

18

they were not material.

19

the ALJs.

20

The Applicant expected

The ALJs= findings were

Let me note that the reason the issues the

They were deemed not material by

First, the evidence clearly showed that

21

representation of Chrysler=s lines in Richardson is not

22

adequate by any standard anybody wanted to choose.

23

is no Chrysler dealership in the Central Expressway

24

corridor that runs all the way from McKinney to downtown

25

Dallas.

That=s 45 miles of urban area, no Chrysler
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1

dealership.

The market share performance of the Chrysler

2

lines in Richardson is well below average, anybody=s

3

average.

4

Richardson but the Chrysler lines are not.

5

representation for the Chrysler lines in Richardson is not

6

possible without a dealership there in Richardson.

The most competitive lines are represented in

7

Adequate

Second, the evidence also clearly showed that

8

Protestant is not likely to suffer harm from the proposed

9

dealership.

There is adequate market potential in

10

Richardson for the proposed dealership to succeed without

11

taking any sales from Protestant.

12

market potential in Richardson -- I=m sorry -- there is

13

adequate market potential in Plano for the Protestant to

14

continue to prosper if the Applicant=s dealership is

15

established.

16

place, market potential in both cities.

17

Plano are very different communities and are entirely

18

different market areas.

19

clusters of dealerships.

20

testimony regarding this, that was their conclusion they

21

just presented to you.

22

There is adequate

There=s plenty of market share in either
Richardson and

They support separate groups or
That=s what the ALJs heard of

This is best demonstrated by the fact that Ray

23

Huffines and his father, J.L. Huffines, one of my motor

24

vehicle dealer heroes of times past, built the present

25

facility for the protesting dealership in Plano and moved
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1

their Dodge dealership into it with a competing Dodge

2

dealership already in Richardson.

3

has been extremely profitable through good years and bad.

4

The Huffines dealership

Consider, also, the fact that Huffines Chevrolet has

5

operated very successfully in Plano for many years with a

6

very profitable Van Tuyl Chevrolet dealership in

7

Richardson.

8

Chevrolet, just like Plano and Richardson, Dodge and

9

Dodge.

Plano and Richardson, Chevrolet and

Many other lines, import and domestic, have been

10

represented at the same time in Richardson and in Plano

11

for years without apparent harm to each other.

12

The ALJs found five of the six contested

13

statutory factors in favor of the Applicant.

14

ALJs didn=t understand that an applicant with an empty

15

automobile dealership facility was being harmed and would

16

continue to suffer harm if it couldn=t put a dealership

17

in, but we=ll address that the next time we go to a

18

hearing before the same ALJs.

19

justification, at the end of the day, for the licensing of

20

the proposed dealership and concluded that the license

21

should be issued.

22

Somehow the

The ALJs found ample

Now, I=ve also taken the liberty of printing

23

for you Section 201.058(e) of the Texas Government Code

24

and highlighting its key.

25

for which you can change a finding of fact or conclusion

It sets out the only reasons
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1

of law in the proposal for decision.

2

already suggested the only possible change for any of the

3

95 findings of fact and 16 conclusions of law, and that

4

change is one good lawyers may debate.

5

conclusion of law number 16 from a statement that the

6

license should be granted to a statement that Applicant

7

has demonstrated good cause for the establishment of the

8

proposed dealership.

9

Your staff has

It=s changing the

Either way, Applicant should receive the

10

licensing it has requested and Applicant urges the entry

11

of an order granting the requested license for two

12

reasons:

13

demonstrated good cause for the establishment of the

14

proposed dealership, and secondly, because the findings of

15

fact and the conclusions of law will not support any other

16

action.

first, because the Applicant has clearly

17

Thank you very much.

18

MS. RYAN:

19

Ms. Young.

20

MS. YOUNG:

21

Thank you.

I=m Gwen Young on behalf of

Chrysler Group, with my partner, Mark Clouatre.

22

MR. WALKER:

I=m sorry.

23

MS. YOUNG:

Gwen Young.

24

MR. WALKER:

25

MS. YOUNG:

What was your name?

Gwen Young.
Thank you all for allowing us to
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1

speak here and present our side of the issues today, and

2

if it=s okay, I=d like to sit down.

3

First of all, the ALJs= proposal for decision

4

was very well thought out, thorough, and extremely

5

transparent in terms of setting out both sides= arguments

6

for every single issue that was considered, for every

7

single factor, and then weighing the evidence and the

8

testimony and the arguments and setting out the better,

9

logical arguments in favor of either section.

10

I want to start and address some of the issues

11

that Mr. Sims raised on behalf of the Protestant.

12

their booklet on page 6, the unprofitable dealerships that

13

they reference, first of all, this table is misleading.

14

It=s on page 6.

15

operating profit instead of net earnings, which is what

16

we=ve used throughout the hearing in this matter and which

17

the ALJs reference in their PFD with respect to the

18

Huffines dealership.

19

doesn=t take into account what=s called miscellaneous

20

income which with most dealerships, whether with Chrysler-

21

Jeep-Dodge dealerships, that miscellaneous income is

22

typically incentives that will actually flip what looks

23

like unprofitability to profitability.

24
25

In

It=s misleading in the fact that it uses

And it=s misleading because it

More important, several of these dealerships
had issues throughout this time period.
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1

the dealership in Richardson, the one on the North Central

2

Expressway.

3
4

MS. RYAN:
second.

I=m going to stop you for one

I apologize.

5

It=s in the separate book.

6

MR. WALKER:

7

MS. RYAN:

8

MS. YOUNG:

9

I had the wrong book.
Several of us did.

I=m sorry.

I apologize.

Manuel Dodge was a single line

dealership, not a consolidated Chrysler-Jeep-Dodge

10

dealership like the marketing plan of today.

11

perennially poor sales performer and a very outdated

12

facility on the Expressway, actually right next door to

13

where RCJD is to be.

14

It was a

It, along with Preston CJ, were rejected in the

15

course of Chrysler=s bankruptcy, which I will get to in a

16

moment.

17

dealer cluster altogether, and was not a very good

18

performer, perhaps because of that fact.

19

rejected in the course of the bankruptcy, which I=ll get

20

to in a minute.

21

Preston CJ was off the Expressway, outside of the

It too was

Park Cities CJD, again, it was actually

22

profitable for 2006 and >07 if you, again, look at the net

23

earnings as opposed to the operating profit.

24

it became unprofitable in 2008 was because it was a

25

Chrysler-Jeep dealer before that, it added Dodge in
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1

October 2008 which was right when the entire financial

2

markets collapsed, the economy went into a tailspin,

3

credit for dealerships dried up, and it just couldn=t make

4

it having just added Dodge.

5

Bankston CJD, that was the Frisco dealer.

It

6

was a perennially poor sales performer as well.

Lone Star

7

CJD was a factory-owned store that Chrysler owned in the

8

south area of the Dallas Sales Locality.

9

opened in late 2006, and again, a year was not enough time

It too only

10

before the entire economy collapsed for it to become

11

profitable.

12

I want to cover next Chrysler=s marketing plan

13

and why it makes sense today to add a CJD dealer in

14

Richardson, even though the two dealers, Manuel Dodge and

15

Preston CJ, were rejected in the course of the bankruptcy.

16

Since 2001 it=s been Chrysler=s marketing plan to

17

consolidate its separate Chrysler-Jeep and separate Dodge

18

dealers into a single dealership under one roof with a

19

strong performing dealer in the best location it can in a

20

particular market.

21

can=t force dealers to do that and so it had a very

22

difficult time in trying to get those two competing

23

dealers to wed into a single dealership.

24
25

Before the bankruptcy, obviously you

Several of the dealers in the Metro area were
single line dealers, in other words, Chrysler-Jeep only or
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1

Dodge.

2

Preston CJ, and also the Lone Star Red Bird dealer in the

3

south part of the Metro.

4

performers, like Manuel Dodge.

5

A number of them were in poor locations, much like

Several were very poor sales

With the bankruptcy, they were able to

6

accelerate their project genesis, their consolidation of

7

the Chrysler-Jeep-Dodge dealerships into one.

8

that in one of three ways:

9

inferior partial line dealership, to take that dealership

They did

either by rejecting an

10

and consolidate it with an existing strong dealer in the

11

market, to reject all the dealers in the market to

12

eliminate the point, or as they are doing in Richardson,

13

to essentially reject the dealer agreements of two poor

14

performing or poorly located dealers and then find a new

15

dealer, stronger dealer to consolidate and create a

16

Chrysler-Jeep-Dodge.

17

That=s what they=re trying to do here with

18

respect to Van Tuyl, who is a very strong performer in the

19

market for other brands, it=s going to be in an excellent

20

location, and they=ve agreed to completely renovate their

21

facilities to the state of the art branding.

22

two dealers, consolidating into one, they are creating

23

fewer dealerships with a much stronger performer, and

24

again, in a renovated facility so that they can better

25

compete in the market.
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1

Mr. Sims also mentioned that three of the

2

dealers closed their doors.

3

CJD which was in Frisco, that was Park Cities on Morgan

4

Avenue, we already discussed the issues that they had, and

5

then Lone Star, the factory store, closed.

6

did not close its doors, it sold its dealership.

7

again, Manuel Dodge, Preston CJ, those were rejected in

8

the course of the bankruptcy, they also did not

9

voluntarily close.

10

Again, those were Bankston

Frank Parra
And

I want to cover the issue that was raised

11

before as to whether the ALJs actually considered the

12

entry into the market of not just the RCJD but also the

13

other three dealerships in Frisco, on Lemon Avenue, and

14

then in the south part of the market.

15

did.

16

They absolutely

On page 24 of their PFD, there=s actually a

17

table where they address the other dealerships who are

18

coming into the market.

19

Red Bird dealer in Duncanville, Park Cities, that would be

20

the Lemon Avenue location, RCJD and Frisco as well.

21

that was based on an analysis that Mr. Farhat, the Urban

22

Science expert covered extensively in his testimony.

23

South Dallas, that would be the

And

And if you can turn to the booklet that we

24

passed at, at pages 21 to 23, you=ll actually see his

25

analysis there.

First, what he did was, on page 21, he
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1

took each one of the new dealers coming into the market

2

with their estimated dates that they would be entering the

3

market.

4

fact, they didn=t open until September 2011.

5

Lemon Avenue dealer they estimated opening April 2012, in

6

fact, they are not going to open until at least October

7

this year.

8

would open in January of next year, and the Frisco dealer

9

actually won=t even open for another year.

10

For the Red Bird dealer, June 2011 which, in
For the

For the Richardson dealer he estimated they

And what he did on this page, on 21, was he

11

took the average sales pattern of the existing dealers in

12

the market and estimated how many sales that each one of

13

those dealers would make, given their location in the

14

market, and then he did it for two other profiles, the

15

Huffines Plano penetration profile which was a much lower

16

sales profile, as opposed to McKinney which is one of the

17

strongest dealers in the market, so they would show up

18

with much higher sales levels.

19

And if you turn to the next page on 22, what he

20

actually did was he said based on the estimated opening

21

dates, he set out how many sales they would make in 2011,

22

2012, >13 and >14.

23

2010 levels was he put an incremental increase in

24

Chrysler=s market share throughout those four years which

25

is simply a projection of the actual trend that has been

The only thing that he changed from the
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1

occurring since 2010 forward with respect to Chrysler

2

sales.

3

is what has been happening since 2010.

4

increase in the number of vehicle sales throughout this

5

time period and then just continuing that trend.

6

Then he also increased the industry levels which
We=ve seen an

Based on the difference -- well, the lost

7

opportunity, actually, the difference between actual sales

8

as opposed to what would be expected against the Texas and

9

the Multiple Point Standards, those percentages, 65

10

percent, 68 percent, 72 percent, those show that in this

11

market, even with all four of those dealers coming in at

12

the time anticipated, there will still be a shortfall

13

underneath the Texas Standard average.

14

this is that even with all these dealers coming in over

15

this time period, it=s not going to eat into any of the

16

existing dealers= sales.

17

It was carefully considered by the ALJs, it was included

18

in their PFD.

19

The whole point of

That was Mr. Farhat=s analysis.

I just want to say a few words about the

20

adequacy of representation and the actual standards that

21

the ALJs used.

22
23
24
25

MS. RYAN:
two minutes.

Ms. Young, if you could keep it to

Thank you.

MS. YOUNG:

The ALJs found that both the Texas

and the Multiple Point Standards were the appropriate
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1

standards to use, but they didn=t have to use those, they

2

could have picked any number of other standards.

3

if you go to the handout that we gave out and turn to page

4

4 through 6, it shows the registration effectiveness of

5

Chrysler, Jeep and Dodge with respect to the Texas

6

Standard, 73 percent in 2008 down to 65.3 percent in June

7

2011.

8

Plano on page 6.

9

Again,

Same thing for Richardson on page 5, same thing for
That was against the Texas Standard.

Farhat also did it against the Multiple Point

10

Standard which is simply composed of just the metro areas

11

in Texas, so that addresses each one of the issues that

12

Huffines= expert raised with respect to why the Texas

13

Standard was not appropriate.

14

competition, number of dealerships, and the metros

15

obviously are much higher than they are in the rural

16

areas, but by looking solely at the Multiple Point

17

Standard, comparing it solely against the other metro

18

areas, if you look at pages 7, 8 and 9, you=ll see that

19

the Dallas Sales Locality, Richardson and Plano all are

20

significantly deficient against that metro standard.

21

It covers the same level of

And then we did summarize a number of other

22

standards that the Dallas Sales Locality and that

23

Richardson fails to perform against, and that was at page

24

9 of our reply to the Huffines exceptions.

25

they are deficient when you look at simply Chevy=s
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1

performance, they are deficient when you look at even Mr.

2

Roesner=s benchmark of the six trade zones that take into

3

account his demographic factors, it=s even deficient

4

against Chrysler.

5

Thank you.

6

MS. RYAN:

7

MR. PALACIOS:

Any questions?
Yes.

Ms. Young, for my

8

clarification, you say two of the dealerships, Manuel

9

Dodge and Preston CJ did not voluntary close but I assume

10
11

that they did eventually close?
MS. YOUNG:

Yes.

And again, that was through

12

the course of the bankruptcy.

13

Chrysler to actually select dealers that were not

14

compliant with its network activities, so by virtue of the

15

bankruptcy they closed.

16

dealers with the single dealership.

17

MR. PALACIOS:

18

The bankruptcy allowed old

Now they=re replacing those two

So these two are in Richardson

and the idea is to consolidate them now.

19

MS. YOUNG:

Correct.

20

MR. PALACIOS:

21

MR. INGRAM:

Okay.

Thank you.

Then the question is about the

22

Texas Standard versus the other metro standards or the

23

Chevrolet standards, this was information that was

24

presented to the ALJs, these other standards as well?

25

MS. YOUNG:

Yes.

In our reply on that page,
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1

the chart that we had, that one is based on the testimony

2

of Mr. Farhat as well as the testimony of Mr. Roesner, the

3

various ways that they looked at the data.

4
5

MS. RYAN:

we=ve just reviewed, was it all presented to the ALJs?

6

MS. YOUNG:

7

MS. RYAN:

8

Any of these that you presented that

Yes.
There=s nothing new that you=re

presenting to us that they didn=t hear?

9

MS. YOUNG:

10

No.

MR. CLOUATRE:

Madam Chairperson, if I may add

11

one thing.

12

exhibits that were handed out to you and presented to you

13

were actual hearing exhibits that were admitted.

14

Huffines packet that was presented to you via power point

15

and in hard copy contains a lot of summary and summation

16

detail which may or may not be compliant with those

17

stipulated exhibits.

18

It=s important to point out that the Chrysler

The

Second point is every standard that was

19

analyzed during the hearing showed lost opportunity in the

20

market.

21

own experts showed lost opportunity.

22

few of these as well.

23

MS. YOUNG:

24

MS. RYAN:

25

MR. WALKER:

The different standards submitted by Huffines=
Those are noted in a

And also in the booklet.
Thank you.
Ms. Young, when did Manuel Dodge
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1

shut down?

2

MS. YOUNG:

3

MR. WALKER:

4

It shut down in June 2009.
In 2009.

And Bankston, it shut

down also or it=s still open?

5

MS. YOUNG:

Bankston shut down shortly before

6

the bankruptcy.

7

the course of its trying to stay outside of the

8

bankruptcy, it voluntarily shut that store.

9
10

That was an Auto Nation dealership and in

MR. WALKER:

And the Preston also shut down

which is?

11

MS. YOUNG:

12

MR. WALKER:

June 2009, same time frame.
And would each of these

13

dealerships be within that trade zone, so to speak, of

14

where the Van Tuyl deal was going to go in?

15

MS. YOUNG:

Bankston is not, no, but Preston

16

was on Preston Road, a little bit off of the Expressway in

17

the Richardson trade zone area, as well as Manuel Dodge

18

was in the Richardson trade zone.

19

two and combining them.

20

MR. WALKER:

So it=s taking those

Was there any significant -- when

21

this happened, was there any significant up-tick in the

22

marketing share that the Huffines people recognized during

23

that period, or was it just a loss of sales of the

24

Chrysler units?

25

MS. YOUNG:

As a result of Manuel Dodge and
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1
2

Preston going out?
MR. WALKER:

Well, when they shut their doors,

3

did people that used to buy Chrysler cars from those two

4

dealers, did we see an up-tick over at Huffines which

5

would have been the nearest dealer?

6

MS. YOUNG:

7

MR. WALKER:

No.
So they didn=t pick up that loss

8

of that market, the market went to other dealers, other

9

lines of manufacturers?

10

MS. YOUNG:

Primarily it went to other

11

manufacturers.

12

showing of how the share in the Dallas Sales Locality has

13

increased from 2006 through at least 2010.

14

slight up-tick in 2011.

15

what was going on during this 2008-2010 time period,

16

basically industry sales nationwide, auto industry sales

17

for all brands basically plummeted, and now we=re starting

18

back out of that period.

19

whether Huffines actually picked up any sales that were

20

there or not, again, because of the decline in the economy

21

and the auto industry in general.

22

MR. WALKER:

23

MR. SIMS:

May I add just a couple of points?

24

MS. RYAN:

I=m going to give you three minutes

25

On page 12 of our handout, we have a

There was a

And again, you need to remember

So it=s hard to say really

Thank you.

for closing if we can just wrap up questions first, and
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1

then you=ll get that opportunity.

2

MR. SIMS:

Sure.

3

MS. RYAN:

Any other questions?

4

(No response.)

5

MS. RYAN:

Okay.

Mr. Sims, we=ll give you

6

three minutes, and if you could keep it to that, we=d

7

appreciate it.

Thank you.

8

MR. SIMS:

Thank you.

9

What I=d like to say is that this is real

10

world, this is the real world market study about how

11

dealerships have done and are doing in the Dallas Sales

12

Locality.

13

of numbers, this is real life, dealerships closing their

14

doors, going out of business, leaving customers stranded.

15

This is not based on hypothetical manipulation

The evidence in the case is very strong that Huffines, it

16

was able to maintain profitability because it picked up

17

the service load.

18

reputation for service, and it provides exceptional

19

service to this whole area, and that=s one reason the ALJs

20

found that there=s not a problem with service, even

21

without a dealership in Richardson.

22

their job.

23

That dealership has an astounding

These guys are doing

But in terms of sales, Chrysler in the year

24

2000 nationally sold 2 million units, that=s Chrysler,

25

Jeep and Dodge; 2010 it was about 675,000.
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1

got all these dealerships in the Dallas Sales Locality in

2

2000, same number of franchises that they want to put in

3

today.

4

we really struggle with why in the world does this make

5

sense to add a dealership five straight line miles away

6

from Huffines, who is doing a tremendous job where it is,

7

when you=ve got three others coming into the market.

8

not take a breath and see how this plays out?

I mean, just from a real common sense standpoint,

9

Why

I=ll also add that they talked about this Frank

10

Parra Chrysler-Jeep-Dodge, they said it was sold.

11

sold to a dealership organization called Q, and there=s

12

evidence in the record that that dealership in Irving is

13

struggling mightily financially, even today, and it=s just

14

to the east of Huffines.

15

I want to thank you for your attention.

It was

I=m

16

not going to take any more of my time, I see it=s about

17

out.

18

your time today and thank you for your honest look at

19

this.

On behalf of Ray and his organization, thank you for

20

MS. RYAN:

Thank you.

21

Any discussion?

22

MR. INGRAM:

I have a question for our

23

attorney.

So Mr. Bray, my question, when you look at the

24

findings of fact and when you look at the seven factors

25

that we have to work within, obviously we would have to
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1

find some error in the findings of fact.

2

MR. BRAY:

3

MR. INGRAM:

Right?

Yes.
But one minor error wouldn=t

4

necessarily mean that the complete decision is incorrect.

5

It would just be a minor correction, or would it be --

6

MR. BRAY:

You know, it=s that for want of a

7

nail thing, so I don=t want to speak in general, but

8

speaking specifically as to this, I believe the minor

9

error is a minor error that doesn=t warrant a reversal or

10

a correction beyond the correction recommended by Ms.

11

Lingo.

12

MR. INGRAM:

Well, I guess then to the board,

13

when you look at the different findings of fact and then

14

they used heavily, the ALJs used heavily the Texas average

15

when looking at the markets, and I can see Huffines=

16

position about that not being a good number to use in this

17

scenario, however, we=ve also seen that in the admitted

18

testimony that they did use other averages that still

19

proved the same point.

20

future cases I don=t necessarily want the Texas average to

21

become that that=s correct in all cases because I don=t

22

believe that it is correct in all cases.

23

MS. RYAN:

So I guess my concern is that in

I think -- I could be wrong here,

24

but I think the Texas average is what they use as a

25

performance measurement with all their dealers and that is
ON THE RECORD REPORTING
(512) 450-0342

47

1

the standard performance measurement that they use across

2

the board, and often manufacturers will call it different

3

things.

4

measurement for all Chrysler-Jeep-Dodge, or it was used

5

just for this case?

6

So to clarify, is the Texas average the

MS. YOUNG:

If I could just clarify.

Under

7

Landmark, a decision that Mr. Sims relies on, the board

8

has within its discretion the standard that fits the

9

particular facts and circumstances in a given case.

So

10

for example, if you=re looking at Houston, you=re going to

11

have to find some other thing than the Texas Standard

12

because that=s the largest metro in the entire state, it

13

kind of dominates the total registrations of Texas, so

14

Texas Standard might not be appropriate in that particular

15

case.

16
17
18

So it is case-specific.
MS. RYAN:

So it wasn=t state average all

across the board.
MS. YOUNG:

Right.

And again, here they looked

19

at both Texas and the Multiple Point which would be metros

20

isolated by themselves.

21

MR. INGRAM:

I understand that they looked at

22

it, it=s just that they didn=t use it in their findings of

23

fact, though.

24

actually listed in the findings of fact outside of just

25

the Texas averages?

I can=t find where they used it.
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1

MS. YOUNG:

2

MR. SIMS:

They did in their analysis.
I=d also like to point out that if

3

you use these other standards, for example, the one that

4

Huffines= expert used, it generates like 80 units of so-

5

called lost opportunity for an entire year, not these

6

thousands of units that these other standards generate.

7

So there are significant differences between the standards

8

of whether all these other dealerships coming into the

9

market will have enough opportunity to survive, depending

10

on which standard you use.

11

opportunity is driven off of that Texas Standard.

12

MS. RYAN:

But the generation of lost

Blake, you=re referring to item

13

number 1 where we would go through the seven items in that

14

area that we might have concern?

15

that it could be an error or opinion an dit wouldn=t

16

necessarily overrule the outcome, it might be a

17

clarification.

18

MR. BRAY:

And then your point was

I was responding to his question.

I

19

think he was focusing on item 3 of .058(e) of about

20

technical errors, and yes, I was speaking to his point

21

that typically a technical error probably wouldn=t warrant

22

a reversal.

23
24
25

MS. RYAN:

Right.

But we would have to tie it

back to the seven factors, is it large enough
Is it referencing the question specifically?
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1

Because I=d like to keep it to the discussion here.

2

MS. YOUNG:

Yes.

Page 62 of the proposal for

3

decision, Tables 2 and 3 actually look at the shortfall

4

which is the difference between the standard and what the

5

Dallas Sales Locality Richardson and Plano=s effectiveness

6

is against that standard.

7
8

MR. INGRAM:

You=re talking a lot and we=re

still searching

9

MR. WALKER:

10

MS. YOUNG:

Yes.

Give us a second.

Oh, I=m sorry.

Again, it was page

11

62.

12

areas against the Texas average, Table 3 is the same

13

against the Multiple Point sales localities which is the

14

metros, and then the findings below that cover both the

15

Texas Multiple Point and the Texas State average.

16

what these charts are showing are basically the difference

17

between those standards and the registration effectiveness

18

of the Dallas Sales Locality Richardson and Plano. So they

19

did take into consideration both standards in their

20

analysis, and they, in fact, found that both standards

21

were appropriate in this particular case.

22

The top Table 2 is a comparison of the various study

MR. INGRAM:

Okay.

I=ve got it now.

And

I was

23

looking at this.

They listed it both here using this and

24

then they used it here, so they=ve actually covered it.

25

So I went off somewhere that we didn=t need to go.
ON THE RECORD REPORTING
(512) 450-0342

Sorry.

50

1
2

MR. SIMS:

May I address one other point that I

think is relevant to the question?

3

MS. RYAN:

Yes, sir, quickly.

4

MR. SIMS:

I think one of the main points that

5

we tried to make, hopefully artfully, but if not, one of

6

the reasons for taking another look at these cases is

7

whether prior administrative decisions are inconsistent

8

with the PFD before the board, and that=s actually under

9

item C on the handout that Mr. Crocker gave.

On pages 18,

10

19 and 20 of our power point, we have identified a number

11

of cases and specifically outlined how those prior

12

decisions are inconsistent with this PFD, specifically as

13

it relates to these benchmarks that drive the entire

14

analysis.

15

those inconsistencies and how they=ve led to, we believe,

16

an improper result in the case.

We=d request that consideration be given to

17

Thank you.

18

MS. RYAN:

19

MS. YOUNG:

20
21
22
23

Thank you.
And if I could just comment on

that?
MS. RYAN:

Really quick, and then I=m going to

ask that the board make a decision.
MS. YOUNG:

Absolutely.

The PFD actually cites

24

legal decisions of both the board as well as the appellate

25

courts in each section of its analysis, and for example,
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1

on pages 37 through 42, they even have a table where they

2

compare and distinguish several of the cases that are in

3

Mr. Sims= handout against the facts of this case.

4

not any basis under the Code to reject their decision

5

based on being inconsistent with existing case decisions.

6

MS. RYAN:

7

(No response.)

8

MS. RYAN:

9
10

So it=s

Any further discussion?

Then I=d be pleased to entertain a

motion.
MR. WALKER:

Well, Ms. Chairman, I=d like to

11

make a motion that I don=t see that there=s been any

12

misapplication of law or misapplication of how we=ve

13

applied it or any different findings of fact, I propose

14

that this board accept the SOAH=s decision and would

15

uphold their decision on this.

16

MR. PALACIOS:

17

MS. RYAN:

18

(No response.)

19

MS. RYAN:

20

Second.

Any discussion?

With that, all in favor please raise

your right hand.

21

(A show of hands.)

22

MS. RYAN:

23

(A show of hands.)

24

MR. BRAY:

25

All opposed?

Would you mind reciting for the

record the results?
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1

MS. RYAN:

2

again.

3

Barnwell in favor.

4

Member Rush.

Yes.

All in favor raise your hand

Members Palacios, Walker, Ingram, Ryan and
And opposed were Member Johnson and

5

The motion is granted 5 to 2.

6

MR. VANDERGRIFF:

Thank you.

Please let the record reflect

7

that the gavel has been passed back to me, Victor

8

Vandergriff.

9

thank you board members, and thank you to the people who

10

Thank you, Vice Chair, for handling that,

came for the hearing.

11

Appreciate your consideration.

The next item on our agenda we have a case that

12

is 3.A.2 of our agenda, it=s Motor Vehicle Docket Number

13

12-0246.

14

particular case?

I think, Mr. Harbeson, you=re here on that

15

MR. HARBESON:

I am, sir.

16

MR. VANDERGRIFF:

I also want to note there is

17

no indication of whether they are wishing to speak, but is

18

it -- Marc Leitman is here as the president of the Five

19

Star Auto Group.

I have a card on that, Mr. Leitman.

20

MR. LEITMAN:

Marc Leitman.

21

MR. VANDERGRIFF:

Mr. Bill Harbeson from the

22

department is going to present this matter to us, and then

23

we=ll certainly give you an opportunity.

24

wishing to speak?

25

MR. LEITMAN:

Yes.

I assume you=re

I=d like five or six
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1

minutes, please.

2

MR. VANDERGRIFF:

3

MR. HARBESON:

Okay.

My name is Bill Harbeson.

I=m

4

the director of the Enforcement Division for the Texas

5

Department of Motor Vehicles.

6

Shelton, one of our staff attorneys who actually tried

7

this case before the State Office of Administrative

8

Hearings.

9

Joining me today is Mimi

I=m going to give you a quick overview of the

10

timeline in this.

11

complaint was filed by a consumer after which we conducted

12

an investigation and a disciplinary action was thereafter

13

initiated by the department.

14

This case was referred to us or a

The facts are fairly straightforward.

On

15

February 4, 2011, a motor vehicle sale was made by the

16

Respondent and a buyer=s temporary tag was issued.

17

April 4 of 2011, a second buyer=s tag was issued.

18

2, a dealer agent tag was issued to this consumer, again a

19

temporary tag.

20

with the department by the consumer.

21

the Respondent filed an application with the county to get

22

the plates and the registration and titling of the vehicle

23

completed.

24

February 23, 2012, a hearing was held.

25

On
On June

On August 1, 2011, a complaint was filed
On August 11, 2011,

On October 11, a petition was filed, and on

The ALJ=s findings of fact and conclusions of
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1

law as found in the PFD concluded that there was a

2

violation of the law in that the Respondent failed to

3

timely transfer the title and secure the registration of

4

the vehicle.

5

buyer=s tags by issuing the second buyer=s tag in this

6

case.

7

tag was also issued in this case and should not have been.

8
9

There was a conclusion that he had misused

There was a misuse of dealer tags because a dealer

There was also a conclusion that there was a false date
on the application that was submitted in this case on

10

August 11, and that there was 143-day delay between the

11

sale and when the title was applied for with the county.

12

And there was a recommendation by the administrative law

13

judge that the appropriate penalty in this case was

14

$21,875, and that was within the guidelines of what=s the

15

authorized penalties for the various laws that were found

16

to be violated in this case.

17

The staff is recommending accepting the PFD

18

with the findings of fact and conclusions of law and

19

approving an order that has been presented to you with a

20

civil penalty of $21,875.

21

Thank you.

22

MR. VANDERGRIFF:

23

Thank you.

Any questions of

Mr. Harbeson?

24

(No response.)

25

MR. VANDERGRIFF:

At this point, Mr. Leitman,
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1

I=m assuming you=re responding to the department=s

2

presentation.

3

MR. LEITMAN:

Right.

4

would take my five minutes?

5

MR. VANDERGRIFF:

6

MR. LEITMAN:

Would this be where I

Yes, absolutely.

Okay.

Thank you all very much

7

for your time.

Again, my name is Marc Leitman.

I=m the

8

owner of Five Star Auto Group.

9

Detroit for GM in 1981 in the car business starting over

I started working in

10

30 years ago.

11

dealer in the State of Texas for 20 years.

12

lot of growth and change in the DMV, vehicle licensing,

13

safety and emission testing, insurance requirements,

14

changes in paper tags, changes in state inspections.

15

There have been numerous miscommunications between the

16

agency and dealers which makes it very, very difficult for

17

us to do our job properly, even if we try very hard.

18

As of last month, I=ve been a licensed
I=ve seen a

I would like to mention that I have a 4,000

19

square foot building, 2,200 of it is air conditioned, we

20

have two private offices.

21

my salesmen.

22

control freak and I want to make sure that I=m listening

23

to everything my customers are saying on the phone,

24

everything that they=re being told to my customers, make

25

sure they=re given the correct promotion of our

I sit in the showroom next to

The reason I do that is I=m a very anal,
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1

warranties, I want to make sure everything is being done

2

properly.

3

freak, and part of that is I=ve had these guys on my back

4

several times over the last 20 years and I can=t afford to

5

step on a crack.

6

Part of that is because I=m an anal, control

Now, this matter occurred to a severe illness

7

of one of my employees, ex-employees.

She was

8

hospitalized three of her last four weeks working for me.

9

On top of that, she also had to make court appearances

10

due to a truant daughter, police and court appearances.

11

She eventually decided it was best to resign because she

12

wasn=t able to perform her job.

13

the job was left with something of a mess.

14

The person that took over

What ended up happening was we sold a vehicle

15

three times.

16

son not to have the vehicle, and we=re one of only three

17

dealers in the city, CarMax being one, that actually

18

offers a seven-day return or exchange guarantee.

19

her her money back.

20

The first time mother said she wanted her

We gave

TxDOT requires that we keep the file.

I think we should shred it and get rid of the personal

21

information.

The second time we sold the vehicle, the

22

customer defaulted on his deferred down payment, so we had

23

to go get the vehicle back.

24

Unfortunately, the missing title got left in one of these

25

two and was filed along with our then closed deals

That title never got filed.
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1

inadvertently by the new employee.

2

When we sold the vehicle the third time to the

3

Complainant, we couldn=t find the title but we knew we had

4

it, and we turned the office upside down, we applied for a

5

duplicate title which can be very difficult to obtain

6

because if you don=t know who the previous lienholder is

7

or the bank was sold -- which has been very common -- you

8

can=t find a previous lienholder.

9

previous owner, you have to get their signature and you

10

have to get a copy of their driver=s license to obtain a

11

duplicate title.

12

title, in a worst case scenario, that takes months.

13

You can=t find a

There=s also something called a bonded

And unfortunately, TxDOT does not have any

14

provisions for this situation.

15

instructed what to do if you can=t transfer a title within

16

the statutory amount of time.

17

hey, this is what you do in this contingency, we=d be

18

great.

19

We=ve never been

Now, if they would tell us

In this particular case we actually went to the

20

tax office and said, We=ve got a problem, what do we do?

21

Two different supervisors couldn=t tell us, so they called

22

the DMV office on East Parmer Lane, three lights east of

23

I-35, talked to a supervisor who sits in the very back of

24

the office, they weren=t sure what to do.

25

three supervisors, between the tax office and DMV, they
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1

said, Well, can you print another paper plate?

Well, if

2

your computer lets you do it, you can, and we found out

3

yes, you can.

4

bad.

5

here, we haven=t been able to get a duplicate title, we

6

haven=t found your title yet.

7

that she could drive the vehicle with a tag that made that

8

vehicle legal for use 24-7.

After the second plate we started feeling

We told the lady, Look, we=re doing the best we can

9

The agent=s tag was done so

Let me get back to my notes here.

And forgive

10

me, I just got up a couple of hours early this morning and

11

scribbled a bunch of stuff.

12

this because I wasn=t even told if I=d have a chance to

13

talk.

14

I didn=t really prepare for

So the three charges were an incorrect date of

15

sale.

16

the title, she signed it and she put the date down she

17

signed it.

18

just simply says print your name, sign your name and date

19

it.

20

that.

21

Well, when the customer did finally come in to sign

It doesn=t say on the title Date of Sale, it

So to me that=s ridiculous we should be charged for
There was on intentional fraud.
Number two, incorrect use of a dealer tag.

22

Well, if they had provisions for a supplemental tag in

23

cases like this, we wouldn=t have violated any laws, and

24

when my full-time title clerk went to the tax office and

25

DMV, neither of them could give an answer.
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1

given a choice of A or B but C is the right answer and no

2

one tells you, what do you do?

3

you=re told to do.

4

his parents tell him to do even if it=s the wrong thing?

5

That=s what you=re told to do, you do it.

6

You do either A or B, what

Do you punish a child for doing what

As far as delay in transferring title, well,

7

there is a penalty that you pay in the form of a late

8

sales tax which can be anywhere between about $10 and $50.

9

Believe me, I=d much rather paid the $10 to $50 if I=d had

10

my druthers.

11

settle this for a thousand dollars, and I refused to do so

12

on a matter of principle, and the ALJ decided that 21,875

13

was a fair amount due to, using his words, the amount of

14

customer harm that was caused.

15

The DMV had offered me an opportunity to

Now, I would like to share with you no

16

customers were harmed in this transaction.

17

the customer had full, unrestricted use of their vehicle.

18

Additionally,

Additionally, the customer vehicle was financed through a

19

third party lender which is a company I own, a separate

20

corporation.

21

in a timely fashion, let=s say ten days after the sale,

22

the lienholder would have held the title, so the customer

23

was not prevented from negotiating the title any time

24

during this 143 days because they would have had to have

25

paid the vehicle off to be able to get the title and buy

Once the title -- if it had been transferred
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1

another vehicle.

2

Now, if they decided they wanted to trade it

3

in, my other company was the lienholder.

We=d be the one

4

that would be stuck waiting to get our money back.

5

would write off her loan, say okay, this is how much your

6

vehicle is worth, she could go buy another vehicle, and

7

we=d have to wait till we got the title to be able to get

8

our money back for the trade-in.

9

harmed, she wasn=t prevented from driving the vehicle,

We

So no customer was

10

selling it, nothing at all.

11

the ALJ=s finding that customer harm was the reason for

12

this $21,875 fine.

13

So I have to disagree with

I would like to add that we=re not the only

14

ones that make mistakes.

Three of the charges in this

15

particular matter were brought against this dealership by

16

Ms. Shelton a few months before the current complaint, and

17

they were the exact same things that we didn=t have

18

information on what to do in the case of a late title

19

transfer, what to do when your license plate paper tag

20

runs our.

21

department dismissed those charges with completion of a

22

dealer training seminar.

23

this would be dismissed with attending the full-day

24

training -- which by the way, I took my title clerk to

25

also, both of us attended -- just a few days before the

Now, by agreed order, Ms. Shelton and the

Now, right after we agreed that
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1

training I was served with this matter which has three of

2

the same charges in it.

3

Now, if they agreed to let go of the first one

4

because it was obvious from our discussion that I hadn=t

5

been given the proper information, that=s why these

6

violations occurred, if you=re going to dismiss the first

7

one with the dealer training, why am I being charged the

8

second time with the same things?

9

double jeopardy.

10

I think it=s called

Now, I asked the attorney, I asked Ms. Shelton,

11

well, look, the training is in a few days, it=s very

12

important to me that I learn how these rules work so I

13

don=t trip up and mess up again.

14
15

MR. VANDERGRIFF:

It=s been five minutes so

you=ll need to finish.

16

MR. LEITMAN:

I need to have one more minute to

17

finish.

18

penalties and get it all taken care of at one time.

19

refused, so now here we sit.

20

I said I would love to be able to include these

Lastly, I want to just mention this.

She

This is

21

an example of how difficult it is to follow everything.

22

David George, who is the chief investigator who does the

23

dealer training, when I called him, he was very curious

24

about some of these inconsistencies that we don=t even

25

know how to tell OBD inspection for a car with emission
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1

testing counties from ones that aren=t.

2

told us that, and they change every year.

3

four-page letter, he was so curious about some of the

4

things that we have to deal with as dealers because he

5

does the training and he wanted my input on what the

6

department shortcomings were.

7

No one has even
I wrote him a

The last thing I wanted to say, if I may just

8

briefly, one comment.

9

hard it is to follow DMV rules, state legislature, things

10

that are put into effect, county things, emission things,

11

you may all have heard of Randy Elliston, he=s the

12

director of Vehicle Titles and Registration, he sends us

13

emails regularly.

14

you a couple of quotes off of these just so you can see

15

what we have to deal with.

16

I received in date order, starting August of 2011.

17

Just to give you an idea of how

I just want to take 30 seconds to read

These are six different emails

AHowever, due to missing information, the

18

testing and verification is still in progress.

The

19

current DTA version impacts the title transaction date.

20

RTS will not be able to support the previous DTA version.

21

We have been notified by counties of several issues that

22

have occurred as a result of the RTS release 6.80 that

23

became effective in September. Due to the new registration

24

and fee structure, you may experience a situation where

25

there are variances in fees. It not appears there are some
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1

inconsistencies related to the provisions of plate to

2

owner and this new legislation.

3

transfer penalties, automatic printing and mailing of

4

paper title to the owner when the lien is satisfied prior

5

to electronic lien title will be implemented January 23,

6

and we will instruct you for updates.@

7
8

A change in late title

Well, there were no instructions or updates
that followed.

9

AThe originally proposed rules were withdrawn,

10

revised and were re-proposed.

11

Office changed the link to the proposed rules for

12

identification requirements.@

13

The Secretary of State=s

This is what we have to deal with.

I am only

14

one person, I do the best I can.

But when you=ve to the

15

emissions, county tax office, DMV, state legislature,

16

licensing and title, you know, these violations were

17

things that I sought out the answers for.

18

the training, I sought out the answers, I was given the

19

wrong answers.

20

ill, a title was misplaced, the customer was not harmed,

21

we made her whole.

22

charges were dismissed by going to this training and the

23

acknowledgment that we weren=t adequately trained, so why

24

was I charged with them a second time with a different

25

customer.

I was not given

A mistake was made, an employee got very

And the fact is that these same
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1

MR. VANDERGRIFF:

Thank you.

2

Mr. Harbeson, do you have anything?

3

MR. HARBESON:

Yes, just briefly.

During the

4

previous case, Mr. Crocker presented you with a copy of

5

Texas Government Code Section 2001.058, and that provides

6

the limited grounds or limited reasons by which you may

7

deviate or modify the findings of fact and conclusion of

8

law presented to you by the administrative law judge.

9

That=s all I have, sir.

10

MR. VANDERGRIFF:

11

Any questions?

12

MR. INGRAM:

13

Thank you.

Mr. Leitman?

Close as I can get,

I guess.

14

MR. LEITMAN:

15

MR. INGRAM:

16

business for 20 years?

17

Yes, you=re correct.
You=ve been in Texas and doing the

MR. LEITMAN:

Over 20, I=ve been licensed for

18

over 20. I worked for a dealership a couple of years prior

19

to that.

20

MR. INGRAM:

21

kind of training have you been to?

22

participated in any of the training courses that are

23

provided?

24
25

And in that 20 years time what

MR. LEITMAN:

Have you not

I was given a book to read when I

became a licensed dealer.
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1
2

MR. INGRAM:

Are you a member of the Texas

association for dealers?

3

MR. LEITMAN:

TIADA?

No, sir, I=m not.

I=ve

4

found that they=ve been rather ineffective lately in

5

protecting our interests.

6

dealer friend of 30 years out front, he=s concerned that

7

rules are trying to drive the independent dealers out of

8

business by requiring state registration for illegal

9

aliens or we can=t sell them a car.

10

MR. INGRAM:

That=s why I was talking to a

So the other thing is that you

11

mentioned about the title, and I=m a little confused about

12

that process because you sold it once, the sale really

13

didn=t go through.

14

MR. LEITMAN:

Hadn=t been titled yet.

It was

15

sold, all the paperwork was completed and it was made, but

16

the title was still in the file waiting to go the tax

17

office, and the mother said I=m not comfortable with my

18

son having this vehicle.

19

MR. INGRAM:

Got that.

So then the second time

20

you sold it, it ended up in a repossession, I assume, or

21

something like that where you took the vehicle back.

22

MR. LEITMAN:

Because they didn=t make their

23

deferred down payment, so again, we hadn=t transferred the

24

title yet.

25

MR. INGRAM:

I=m sorry?
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1

MR. LEITMAN:

We hadn=t transferred the title

2

yet because they have 15 days after making their down

3

payment and taking possession of it, they were supposed to

4

make the balance of their down payment, so two weeks after

5

doing all the paperwork and making the down payment, they

6

didn=t make the rest of their down payment, so we went and

7

said we need the vehicle back.

8
9

MR. INGRAM:
register it.

10

MR. LEITMAN:

11

MR. INGRAM:

12

In that scenario you still have to

No, sir.
Unless you refunded their down

payment and gave their money back, yes, you do.

13

MR. LEITMAN:

14

MR. INGRAM:

I believe that=s what took place.
Well, so you had the title still

15

then, you didn=t register it the second time, and so the

16

title was in your files.

17

MR. LEITMAN:

18

MR. INGRAM:

Right?
It was in one of these two, yes.
And you=re a self-confessed

19

control freak, so I=m kind of curious how you lost the

20

title and didn=t obtain a new one for such a long period

21

of time.

22

MR. LEITMAN:

I=ll be happy to answer that for

23

you.

First of all, I have ten full-time employees that

24

will lose their jobs if I don=t pay this fine and lose my

25

license, and they=re very concerned about that.
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1

very principled person as well as very controlling.

2

a full-time person that handles these transactions, and as

3

I mentioned, Penny became very ill and was hospitalized

4

and had personal issues.

5

I had

And our policy with DMV is we are supposed to

6

keep all of our customer records with our closed files or

7

dead files.

8

title, all finance forms, everything, including the title,

9

go in here -- in fact, right on top there=s the

When we sell a car, the application for

10

application for title.

11

then a copy of the registration receipt goes in here, and

12

a copy of the license tag and then they get filed.

13

These go to the tax office and

Well, unfortunately, what happened is when all

14

of this stuff was left, one of these files was left out

15

when Penny quit and David said, Okay, look this up in the

16

computer, this car wasn=t sold and this got put into

17

closed files.

18

Sometimes these have 40, 50, 60 pages in here, and the

19

title is smaller than 8-1/2x11 so it=s easy to lose it.

20

We didn=t realize the title was in that.

As far as when we realized we couldn=t find the

21

title and went to apply for a second title, like I said,

22

if you can=t find the lienholder or you can=t find the

23

original person to sign off on getting a copy for the

24

title, it can be extraordinarily time-consuming and can

25

require a process called getting a bonded title which
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1

requires paying a fee and there=s a good bit of time delay

2

involved with that.

3

Ironically, Bobby, one of our assistants, went through

4

every single file we=ve had over the last several years,

5

of which there were hundreds, and I think he said it was

6

the third or fourth from the last file he ended up going

7

through it and found the missing title at that time.

So it wasn=t for lack of trying.

8

Did I answer your question?

9

MR. INGRAM:

10

Not really, but we=re going to go

ahead and go on.

11

MS. RYAN:

I have two real quick.

12

me.

13

told you to print a duplicate second title?

One concerns

Did I hear you clearly that you stated a DMV employee

14

MR. WALKER:

Boy, that was my question too.

15

MR. LEITMAN:

I believe my understanding was it

16

was a either DMV employee told the person at the tax

17

office to do it, or someone at the tax office said they

18

didn=t get an answer or the proper answer from DMV, but my

19

employee, David, was told, when they came back from the

20

phone, we=d gotten off the phone with DMV, can you print

21

another paper tag.

22
23
24
25

MS. RYAN:

So that was -- I mean, it wasn=t

told directly to you specifically by a DMV employee.
MR. LEITMAN:

No.

Someone who has worked for

me for eleven years told me that.
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1
2

MS. RYAN:

But we=re not clear on where it came

from.

3

MR. LEITMAN:

And by the way, I should add we

4

now know that you can go down to the county and for about

5

$20 buy a 30-day temporary.

6

we would have done that.

7
8

MS. RYAN:

Had I known that at the time,

I just wanted to clarify that, that

concerned me.

9

And the second question was you stated that

10

your title clerk dated where she signed.

11

correct --

12
13

MR. LEITMAN:

If I=m

The customer did.

The customer

came in and signed the title.

14

MS. RYAN:

But is there not, Mr. Harbeson, also

15

a place on the back of the title that requests date of

16

sale or transfer, not signature?

17

MR. LEITMAN:

18

MS. RYAN:

19
20

that.

It just says date.

I=m going to ask him to clarify

Thank you.
MR. HARBESON:

If the application had been

21

filled out at the time of sale, that would have the date

22

of sale on it, and I think that=s where the problem was.

23

The final application which is submitted to the county,

24

which is a state form, had the wrong date of sale on it.

25

MS. RYAN:

So it wasn=t where somebody could
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1

assume it was signing the date of signature, the date

2

discrepancy was taken off the title application and other

3

paperwork.

4

MR. LEITMAN:

Ms. Ryan, I have one here and you

5

can see where it clearly says signature, printed name and

6

then date.

7

MS. RYAN:

But I think also somewhere else on

8

there it asks when the vehicle was sold or transferred.

9

There is a transaction date request also.

10

MR. LEITMAN:

11

transaction date.

12

like.

13

Correct?

There=s only a lien date, no

You=re welcome to look at that if you=d

MR. WALKER:

Mr. Leitman, you know, you

14

contradict yourself numerous times in your testimony

15

today.

16

MR. LEITMAN:

17

MR. WALKER:

That wasn=t my intention.
Well, she asked you a specific

18

question about whether one of the DMV employees and you

19

said, No, I don=t know whether it was, one of my employees

20

went down, it could have been somebody at the tax office.

21
22
23

Then you turned around and in the next sentence said,
Well, he came back and told me somebody with the DMV.
MR. LEITMAN:

He told me that someone at the

24

title office called a supervisor at the DMV office on East

25

Parmer Lane and that the person came back to him,
ON THE RECORD REPORTING
(512) 450-0342

71

1

instructed him if you can issue another paper plate, do

2

it.

3

someone at the tax office, or she was told that by someone

4

at DMV, the fact is no one between those two departments

5

had the knowledge or training to share with a small

6

business hey, this is what you need to do, and no one was

7

able to instruct us correctly.

Whether it was specifically told that off the cuff by

8

MR. INGRAM:

I would -- I=m sorry.

10

MR. WALKER:

No, but go ahead.

11

MR. INGRAM:

No.

12

MR. WALKER:

What do you think a reasonable

9

Were you

finished?

You go ahead.

13

time would be?

14

and go through your files to find that title.

15

run a business too and I=ve probably got more files than

16

you do, but that sounds to me like that would be the first

17

place if I owned a small car dealership would be to go and

18

look at the closed files or the transactions relating to

19

this particular title and those are the most obvious

20

places that I would have looked first off, and you took

21

six months to do it.

22

This took over five months for you to take

MR. LEITMAN:

I mean, I

With all due respect, Mr. Walker,

23

number one, we didn=t wait six months to apply for a

24

duplicate title.

25

MR. WALKER:

It says 143 days.
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1

MR. LEITMAN:

2

MS. RYAN:

3

That=s when we got the title.

May I call for the question?

you comfortable with that?

4

MR. WALKER:

5

MR. VANDERGRIFF:

6

Yes, I=m fine.
Mr. Chairman, I=d like to

make a request to call for the question.

7

MR. VANDERGRIFF:

8

MS. JOHNSON:

9

MS. RYAN:

MS. JOHNSON:

11

if there isn=t a motion.

12

MS. RYAN:

Do we have a motion?

There has been no motion.

I=d like to make a motion.

10

13

Are

You can=t call for the question

Okay.

I rescind that and I=d like

to make a motion.

14

MR. LEITMAN:

15

MS. RYAN:

What is your procedure, please?

The motion is I=d like to make a

16

motion that we accept the proposal -- the recommendation

17

to accept the proposal as it=s --

18
19

MR. LEITMAN:

May I have one more thing before

you do, please, because this will put me out of business.

20

MS. RYAN:

If I could finish.

21

MR. VANDERGRIFF:

22

MS. RYAN:

Please.

I=d like to make that motion to

23

accept the proposal as it stands and recommended by the

24

agency.

25

MR. VANDERGRIFF:

Do we have a second of that
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1

proposal?

2

MR. RUSH:

Second.

3

MR. VANDERGRIFF:

4

I would allow for discussion among the members.

5

MR. WALKER:

A second from Mr. Rush.

I know what you=re fixing to make

6

a statement on, so I=m going to ask the question.

7

much are your annual sales?

8
9

MR. LEITMAN:
million.

How

Our annual sales are about $1-1/2

In 2010 we lost $667,000, last year I made a

10

small profit.

11

to share this with you all, this is a letter from Bill

12

Harbeson himself, this is not the first time that I=ve

13

been through this.

14

telling me about it, twice.

15

an SOAH hearing, didn=t tell me about it, had a ruling

16

against me.

17

lost them, even admits it here in his own writing that

18

they misplaced the stuff, and I=ve got this letter from

19

Bill Harbeson so that I can get my license renewed because

20

they have a final judgment against me for something I

21

never had a chance to defend myself against.

22

me if I contradict myself or seem mad, but this --

23
24
25

And you are incorrect, sir, I just wanted

They actually had a hearing without
This particular one they had

I sent letters in trying to appeal it, they

MR. VANDERGRIFF:

And forgive

That=s a separate question, I

think.
MR. LEITMAN:

-- this is David and Goliath.
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1

What I=m letting you know is this state agency does the

2

best they can and this small businessman does the best he

3

can, but they don=t follow their own rules and I=m doing

4

the best I can to follow their rules but they don=t tell

5

me all their rules.

6

customer was or was not harmed.

7

charges.

8

doing their jobs properly, and this is perfect evidence

9

right here, but I have to use this letter every year to

The judgment her was because a
I=m not disputing the

I=m saying I=m not guilty because of lack of them

10

renew my license because they had a hearing and Jack Woods

11

didn=t call me. And when I had my hearing with Ms.

12

Shelton, guess what, she didn=t tell me what time it was.

13
14
15

MR. VANDERGRIFF:
different matter.

Again, I think that=s on a

I=m sorry to ask you to refrain.

MR. LEITMAN:

It=s fine.

I just want to let

16

you know that I=m doing the best I can and that they=ve

17

made mistakes too.

18
19
20

MR. VANDERGRIFF:

Thank you very much,

appreciate that very much.
We do have a motion and a second on the floor

21

to support and affirm the finding by the SOAH ALJ.

22

have any further discussion among the board on that?

23

(No response.)

24

MR. VANDERGRIFF:

25

Do we

Please raise your right hand

in support of the motion.
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1

(A show of hands.)

2

MR. VANDERGRIFF:

There are one, two, three,

3

four, five, Board Members Walker, Vandergriff, Barnwell

4

and Ryan.

5

Excuse me, four.

6

Please raise your right hand against the
motion.

7

(A show of hands.)

8

MR. VANDERGRIFF:

9
10

Members Rush, Johnson, Palacios and Ingram voting against
the motion.

11
12

MR. BRAY:

Can you clarify who seconded the

motion?

13
14

And we have four, Board

MR. VANDERGRIFF:

Board Member Johnson seconded

the motion?

15

MS. JOHNSON:

No.

16

MS. RYAN:

17

MR. VANDERGRIFF:

18

Mr. Bray, is that going to be determinative of

Board Member Rush.
That=s what I thought.

19

anything since the motion was seconded by one who voted

20

against it?

21

MR. BRAY:

22

MR. VANDERGRIFF:

23

No.
All right.

I want to be

sure.

24

MR. BRAY:

My own curiosity.

25

MR. VANDERGRIFF:

With that, the motion fails
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1

in a 4-4 tie, so the motion fails.

2

MR. INGRAM:

Can we have another motion?

3

MR. WALKER:

That was going to be my question.

4

MR. VANDERGRIFF:

5

board, by tying this, denied the SOAH ALJ decision.

6
7

At this point I think the

MR. LEITMAN:

Thank you, ladies and gentlemen,

for your time.

8

MR. VANDERGRIFF:

9

Our next matter up is item 3.B which is the

10

warranty proposals for decision.

11
12

MR. INGRAM:

I=m confused by the last little

MR. WALKER:

I=ve got a question.

piece here.

13
14

Thank you.

Go ahead and

ask your question and then I=ll ask mine.

15

MR. VANDERGRIFF:

16

MR. INGRAM:

Please, go ahead.

Well, of course, he just walked

17

out, but the intent was not to completely throw this out

18

the door.

19

MR. WALKER:

But we just did.

20

MR. VANDERGRIFF:

By a 4-4 vote and a tie, we

21

did not affirm the SOAH decision.

22

maybe offer an alternative decision?

23

MR. INGRAM:

24

MR. VANDERGRIFF:

25

MR. BRAY:

It was your intent to

Yes, it was.
All right.

If we can catch the gentleman, it
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1

would be best if he were in the room.

2

MR. VANDERGRIFF:

Yes, I agree.

We=re just

3

going to have to go find him, but it would be best if he

4

was in the room.

5

And I apologize to the board for moving

6

forwards.

7

to modify it that it was a complete rejection by four, so

8

therefore, it ties and fails.

9
10
11
12

I assumed, based on the motion with no attempt

MS. RYAN:

But we=re not sure what he walked

out thinking.
MR. VANDERGRIFF:

Well, he=s thinking that the

motion failed, that he=s not obligated to pay the fine.

13

The board had not finished its deliberation.

14

MR. LEITMAN:

15
16

was the end of it.

I=m so sorry.

I thought the tie

I apologize.

MR. VANDERGRIFF:

That is correct.

That is the

17

assumption that I operated under, but I believe the board

18

perhaps has an additional discussion or motion.

19

Mr. Ingram.

20

MR. INGRAM:

So I=d like to make an alternative

21

motion, and I=ll tell you one of the things that really

22

bothers me a great deal as I make this motion is that you

23

seem to have placed a lot of blame on everyone but

24

yourself, and the letter, the fact that you=ve been here

25

20 years and haven=t done any training, you don=t belong to
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1

the state association, you haven=t done anything really to

2

help yourself understand the rules.

3

expect this process just to be come and preached to you.

4

That=s not the way business works, you have to go out

5

there and you have to find the rules and you have to

6

learn.

7

MR. LEITMAN:

It=s almost like you

I agree with your statement, your

8

last statement, but I disagree with everything you=ve said

9

prior to that.

I=ve been through enough matters with DMV,

10

with all the various county and state agencies to

11

determine how to run the business, and I do my best to

12

read all the updates, no matter how much obfuscation they

13

may have in them, to make sure I=m following what I=m

14

supposed to do.

15

Now, the fact that DMV does not give us a

16

formal training but does give us a handbook when you first

17

became a licensed dealer does not mean I=ve ignored that

18

book.

19

MR. VANDERGRIFF:

I=m going to cut this off,

20

but you basically have disagreed with Mr. Ingram=s

21

statement, and that=s noted for the record.

22

Would you like to proceed, Mr. Ingram?

23

MR. INGRAM:

24
25

Yes.

I move that we approve the

SOAH ALJ and modify the amount to $15,000.
MR. LEITMAN:

This will put me out of business.
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1

MR. VANDERGRIFF:

2

MR. WALKER:

3

MR. VANDERGRIFF:

4

second.

5

Walker, by the way.

6

Mr. Harbeson, Mr. Bray?

I=ll second that motion.
We have a motion and a

Motion from Mr. Ingram, second from Board Member

MR. BRAY:

Mr. Harbeson can speak for the

7

Enforcement Division.

Let me give you my take on this,

8

for what it=s worth.

There are two schools of thought in

9

the legal community.

One is that you can=t change a SOAH

10

finding of fact or conclusion of law without meeting that

11

statutory criteria, and therefore, if they incorporate the

12

fine or the penalty or what=s supposed to happen into it,

13

you=re hamstrung there as well.

14

There=s another school of thought by some

15

lawyers that findings and conclusions speak to and reach

16

the issue of what a case is about and what statutory

17

provisions are or are not affected.

18

about what to do with those findings and conclusions

19

remains with the board or commission that it comes before.

20

I=m in that category of lawyer that I believe boards and

The ultimate decision

21

commissions still have the ability to look at a SOAH

22

judge=s assessment of findings and conclusions and make a

23

decision about what you think is the appropriate measure

24

to take based on those findings and conclusions.

25

The problem here is, and the problem most times
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1

is SOAH, as a practice, incorporates into their conclusion

2

what really is a recommendation of a penalty.

3

remember which one it is, but Mr. Harbeson can define

4

that.

5

MR. HARBESON:

6

MR. BRAY:

And I can=t

Number 22 and 23.

All right.

They have incorporated

7

basically what I call a recommendation into their

8

conclusions of what they think the right assessment is.

9

I=m going to stick with my position that you

10

still have the authority to assess whatever penalty within

11

the statutory range within your abilities that you want to

12

assess based on your look at determination of the facts of

13

the case.

14

dicey, there are different points of view on this.

15

Harbeson may even have a different point of view.

16

say you don=t even get to change the amount because SOAH

17

has recommended a particular amount.

18

take on it.

But I want you to be aware that it=s a little

19

MR. VANDERGRIFF:

20

MR. HARBESON:

Mr.
He may

That=s just not may

Mr. Harbeson.

I share Mr. Bray=s view.

I

21

think the actual assessment of the penalty should be the

22

exclusive purview of this board and not the ALJ, and

23

therefore, I view this as more of a recommendation than

24

actually a conclusion of law that would allow you to

25

deviate if the board feels that this is not an appropriate
ON THE RECORD REPORTING
(512) 450-0342

81

1

penalty after presenting you the facts and the conclusions

2

of law that the ALJ made.

3

are correct, coming out of the findings of fact, but I

4

view this as a recommendation, and I believe the board can

5

assume that authority or retain that authority and should

6

retain that authority of assessing the civil penalty in

7

the case.

8
9

I think the conclusions of law

MR. VANDERGRIFF:

If SOAH disagrees with that

interpretation, what is their option at this point,

10

assuming the board is acting favorably upon the motion on

11

the floor?

12

MR. HARBESON:

I would assume we=d see more

13

recommendations for penalties in cases if they did agree

14

with it.

15
16

MR. BRAY:

Their options really, in my view,

are connected with future activity of the agency at SOAH.

17

MR. VANDERGRIFF:

18

MR. BRAY:

19

MR. VANDERGRIFF:

20

MR. BRAY:

Versus this case.

Yes, sir.
That=s what I was asking.

The potential is for the Respondent

21

to appeal this through the court system and allege that

22

the board has acted inappropriately.

23

MR. VANDERGRIFF:

24

MR. WALKER:

25

Okay.

If he did that, would that not

take the penalty back to the $21,000?
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1

MR. BRAY:

It could, yes, sir, it could.

2

Probably would if he wins, because if he wins, the

3

argument is that you=re hamstrung.

4
5

It would be wonderful if he would, though, for
us legal nerds to have that debate in the legal community,

6

MR. VANDERGRIFF:

Do we have any further

7

discussion with respect to this motion, or questions of

8

the lawyers, I should ask.

9

MR. PALACIOS:

Well, I just want to be clear.

10

So in your judgment, Counsel, we=re free to set the

11

penalty that is not congruent with what the ALJ has set?

12

MR. BRAY:

I believe that is true.

It would be

13

good if you articulated your rational basis for doing so

14

on the record.

15

MR. VANDERGRIFF:

16

MR. INGRAM:

Mr. Ingram.

My rational basis is that in

17

previous cases that this is more in line to traditional

18

amounts.

19

MR. HARBESON:

Mr. Ingram, if I could also

20

suggest that this is a little different from the cases

21

you=re traditionally looking at in that this was a

22

litigated case, as opposed to what you=re traditionally

23

looking at every month which is settlement agreements.

24

the state has gone through some expense as far as having

25

to actually try the case as opposed to the 90-something
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1

percent where we settle the case.

2

different from what you look at every month.

3

MR. INGRAM:

4

MS. RYAN:

So it is a little

Agreed, and I get that completely.
Can I ask a question then?

In the

5

PFD it says history of previous violations.

6

the one that was referenced that training was recommended.

7

I understand

I believe there was no penalty, just the requirement to

8

go to training.

9

violations that may have been factored into that dollar

10

amount, if you know?

11
12

Are there other history of previous

MR. HARBESON:

Ms. Shelton would best know

because she attended the hearing; I wasn=t there.

13

MS. SHELTON:

14

MS. RYAN:

15

MS. SHELTON:

Yes.

There were other?
Yes.

The Five Star Auto Group

16

has a sort of lengthy enforcement history with the

17

Department of Motor Vehicles, and that enforcement history

18

was offered into evidence at the hearing.

19

MS. RYAN:

And that would be why it=s

20

referenced here in the PFD.

21

taken into consideration in the dollar amount?

22

MS. SHELTON:

23

MR. INGRAM:

24
25

my motion.

Okay.

Yes.
Mr. Chairman, I=d like to withdraw

I know I have a second.
MR. PALACIOS:

Would it have been

Is that okay?

If you withdraw your motion, do
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1

we go back to the first motion that was passed?

2

MR. INGRAM:

Well, I=m withdrawing and

3

recommending a new motion to approve the ALJ as it=s

4

stated.

5

Defendant has multiple history with DMV.

With the new information that we have that the

6
7

MR. VANDERGRIFF:

that, but I just want it clear for the record.

8
9
10

MR. BRAY:

Technically, to allow a person to

withdraw his motion, the second needs to withdraw his
second.

11
12

Mr. Bray, I believe we can do

MR. VANDERGRIFF:

I understand that part, and I

apologize.

13

MR. BRAY:

I don=t think that=s happened yet.

14

MR. WALKER:

15

MR. VANDERGRIFF:

I=m sitting here listening.
Before I ask that question, I

16

believe that we can, but are we able to bring back up the

17

previous motion since it tied at 4-4?

18

MR. BRAY:

Oh, yes.

19

MR. VANDERGRIFF:

Okay.

That=s why I said I

20

was correct in doing that but I just wanted to be sure

21

before asking Mr. Walker if he wishes to withdraw his

22

second.

23
24
25

MR. WALKER:

Yes.

Let the record reflect that

I=m withdrawing my second to Mr. Ingram=s motion.
MR. VANDERGRIFF:

Okay.

So with that, that
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1

motion is withdrawn.

2

further motions.

3
4

MS. RYAN:

I=d be pleased to entertain any

I=d like to bring back my first

motion to accept the SOAH recommendation as it stands.

5

MR. RUSH:

6

MR. VANDERGRIFF:

7

10

MR. LEITMAN:

Excuse me, please.

counter, please.
MR. VANDERGRIFF:

We have closed discussion.

Thank you very much.

13

MR. LEITMAN:

14

MR. VANDERGRIFF:

15

Since this

was introduced by them, I would like to have a chance to

11
12

And we have a second from Mr.

Rush.

8
9

And I second.

Mr. Vandergriff.
All those in favor of the

motion please raise your right hand.

16

(A show of hands.)

17

MR. VANDERGRIFF:

18

(A show of hands.)

19

MR. VANDERGRIFF:

All those opposed.

Let the record reflect that

20

the board, fo the eight members present, seven voted for

21

and one, Board Member Johnson, voted against.

22

very much.

23

MR. LEITMAN:

Thank you

Is there a transcript of this,

24

because you did not allow me to enter important

25

information based upon their information.
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1
2

MR. VANDERGRIFF:

Absolutely.

The transcript

will be available when it=s transcribed.

3

With that, for the board=s consideration, we=re

4

going to try to get through the rest of the items on

5

number 3 and then we=ll take a short break after that.

6

with that, I=d like to go with Mr. Gladney on 3.B.1 on

7

your agenda.

8
9

Mr. Harbeson, if you might move to the back of
the room for just a moment, please.

10

Mr. Gladney.

11

MR. GLADNEY:

the record, my name is Mark Gladney.

13

Section manager.

14

16

Thank you very much.

Good morning, board members.

12

15

So

For

I=m the Lemon Law

I have two cases for your consideration today.
It=s my understanding that none of the parties are
present to offer any discussion on these cases.

17

The first case is Madison v. Carriage, Inc.,

18

MVD Case Number 11-0182.

In this particular case the

19

Complainant alleged numerous defects to a 2009 Carriage

20

TRV.

21

were both noticed of the hearing at SOAH for February 21,

22

2012.

23

There was no controverting evidence offered at the hearing

24

by the Respondent since he wasn=t there, therefore, under

25

the SOAH rules and the Rules of Civil Evidence in the

The Complainant petitioned for repair.

The parties

The Respondent failed to appear after notice.
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1

state, the Complainant=s evidence was deemed admitted and

2

true.

3

for repair of the TRV for the Complainant.

4

with the ALJ=s findings and recommends board approval of

5

the proposed order as drafted and found in your briefing

6

packet.

SOAH issued a PFD default judgment recommendation

7

MS. JOHNSON:

8

MR. VANDERGRIFF:

9

MS. JOHNSON:

Staff concurs

One question.
Please.

I have one question I just have

10

to ask because of the last case.

11

Respondent did receive the documentation notifying him of

12

the hearing?

13
14

MR. GLADNEY:

17
18

In the PFD was a finding of fact

and conclusion of law that was rendered by the ALJ.

15
16

Are we certain that the

MS. JOHNSON:
ask that.

Okay.

Excellent.

Thank you.
MR. WALKER:

So move that we accept the motion

of the SOAH judge.

19

MS. RYAN:

20

MR. VANDERGRIFF:

Second.
A motion from Board Member

21

Walker, second from Vice Chair Ryan.

22

(No response.)

23

MR. VANDERGRIFF:

24
25

Just wanted to

Any discussion?

Please raise your right hand

in support of the motion.
(A show of hands.)
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1
2

MR. VANDERGRIFF:

The motion carries

unanimously.

3

MR. GLADNEY:

The second case for your

4

consideration is Fowler v. Ford Motor Company, MVD Cause

5

Number 11-0273.

6

alleged a fuel pump failure and after repair and

7

replacement of the part on a 2008 Ford F150 truck, it

8

failed again.

9

In this particular case the Complainant

The Complainant went back to the dealership and

10

sought to have the part replaced.

The dealership refused,

11

citing lack of owner maintenance.

Complainant, of course,

12

disputed the claim and requested a hearing with SOAH on

13

March 12 of this year.

14

The ALJ noticed it properly, heard the evidence

15

from both parties, and concurred with the Complainant=s

16

evidence, and the PFD recommended an order for repair.

17

Staff concurs with the PFD recommendation and recommends

18

the board approve the proposed order as found in your

19

packet.

20
21

MR. INGRAM:

I move that we approve the final

order granting 2301.204 relief.

22

MR. PALACIOS:

Second.

23

MR. VANDERGRIFF:

A motion from Board Member

24

Ingram, a second from Board Member Palacios.

25

indication of discussion, please raise your right hand in
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1

support of the motion.

2

(A show of hands.)

3

MR. VANDERGRIFF:

4

unanimously.

5

MR. GLADNEY:

6

MR. VANDERGRIFF:

7

The motion carries

That is all I have.

Thank you.

Mr. Harbeson, I believe

you=re back up.

8

MR. HARBESON:

9

MR. VANDERGRIFF:

10

MR. HARBESON:

May I proceed?
Please.

Before the board today are the

11

Enforcement Division=s motions for disposition.

12

cases where staff has initiated an action and the

13

Respondent has not appeared to take it to SOAH.

14

dismisses their case, it=s referred back to the board, so

15

that=s where the case is today.

16

items 1 through 4, 6 through 14 and 16, thereby, we=re

17

asking to remove from your consideration items 5 and 15.

18

MS. RYAN:

19

MR. HARBESON:

20

These are

SOAH then

We=re asking to approve

Say that one more time, please.
1 through 4, 6 through 14 and

16.

21

MR. INGRAM:

22

MR. HARBESON:

So we=re removing 14 and 15?
5 and 15.

And I apologize that

23

this happened, but we=re taking some steps to try to

24

improve how this occurs that we don=t have to go through

25

this.

But again, 1 through 4, 6 through 14 and 16, we=re
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1

asking for approval.

2

MR. PALACIOS:

I move that we accept items 1

3

through 4, 6 through 14 and 16, with removal of items 5

4

and 15.

5

MR. RUSH:

Second.

6

MR. WALKER:

7

MR. VANDERGRIFF:

Second.
We have a motion from Board

8

Member Palacios, and a second from Board Member Walker --

9

Board Member Rush.

He punched his button first.

10

MR. WALKER:

He beat me.

11

MR. VANDERGRIFF:

12

(No response.)

13

MR. VANDERGRIFF:

Any discussion?

Seeing none, please raise

14

your right hand in support of the motion.

15

(A show of hands.)

16

MR. VANDERGRIFF:

17

And before we take a short break, we=ll do that

18
19

Thank you very much.

here in just a second, I do want to note two things.
Mr. Harbeson, on behalf of your staff, I know

20

that everyone is not perfect, but yet I think that the

21

world that we work in has taken note of the great work

22

that your staff does in communicating and educating with

23

the dealer public out there, and I certainly want to, on

24

behalf of at least this one board member, say I appreciate

25

that, and notwithstanding the complaints of Mr. Leitman
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1

earlier in the day.

2

And I certainly also want to note under Mr.

3

Bray the various counsel that work under him, I would say

4

that they deserve, along with Mr. Bray, the same sort of

5

praise for that.

6

And last but not least, I would say that from

7

personal experience that the leadership of the Texas

8

Independent Auto Dealers Association sticks to us like

9

glue in support of its dealer members and its industry.

10

So with that, we=d like to take a short ten-

11

minute recess and try to be back here sometime between

12

11:15 and 11:20, and we=ll take up starting with item 4 on

13

our agenda.

14

I do want to note that we will have -- not at

15

this point but at some point we will have a short

16

executive session, as well.

17

(Whereupon, a brief recess was taken.)

18

MR. VANDERGRIFF:

We are back in session.

19

is 11:21.

20

started, and our chairman of our Oversize/Overweight

21

Committee needs to rejoin us.

It

And I do want to note that we need to get

22

We are on item 4.A on our agenda, Mr. Harbeson.

23

MR. HARBESON:

24
25

Yes, sir.

Bill Harbeson for the

Motor Vehicle Division.
Before you today is actually a rule package
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1

that the staff is asking that you vote to adopt.

2

the initial rule package that came out of our very

3

successful committee we had to look at the licensing

4

process and proposed rules to simplify that process.

5

There=s a number of items in this rule package that is

6

before you for approval to publish and it was published.

7

This was

We had one set of comments that came in from

8

TADA and it was more in the nature of a concern regarding

9

the confidentiality of the ID material, and as you

10

remember, the rule expanded the type of identification

11

that the agency would accept for the application of a

12

license.

13

identification cards, in addition to driver=s license and

14

other state-issued IDs.

15

receive a Public Information Act request about this

16

information going out.

17

We included passports and also military

TADA had a concern about when we

Our response to that is that we follow the law

18

in regard to the driver=s license information, and the

19

other private or protected type information in these

20

identification cards we will seek or continue to seek an

21

opinion by the AG as far as its release.

22

response and we=ve not received anything back from TADA.

23

Again, I think their concern was that we continue of

24

practice of trying to protec this information that comes

25

in with our license applications.
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1

So that having been said, I=m open to any

2

questions you may have about the package.

3

was a number of items that were looked at by the committee

4

that were incorporated in this package that you have.

5

Again, our goal has been to simplify the process, have it

6

make sense where it didn=t in some cases before, and

7

really change with the time in regard to some of the

8

requirements that we make of our applicants.

9
10

Again, there

Yes, ma=am.
MS. JOHNSON:

One question.

The only thing

11

that concerns me in all of these rules -- and I have to

12

commend you and the committee and everybody who worked on

13

this for simplifying things -- is we=re giving up a fax

14

and we=re giving up the land lines, and we have GPS on a

15

lot of cell phones right now, but my concern is we=re

16

losing touch with an actual physical location when we

17

remove those.

18

because I know I have -- well, I=m not going to say that I

19

have dealers in my county who aren=t really who they say

20

or where they say they are because that will bring you to

21

Galveston County, but I=m concerned about how do you then

22

therefore ensure, because you can take a picture of

23

anything, any location, how do you ensure that those

24

people really are, in fact, there every day?

25

can call them and I can be anywhere in Texas on my cell

So would you at least address that for me
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1

phone and you=re not going to know I=m not sitting at my

2

desk.

3

MR. HARBESON:

Well, first of all, that=s a

4

valid concern.

When the committee looked at the issue of

5

land-based phones, whether we needed to move away, and

6

there was a concern from the investigators and law

7

enforcement about locating these people, so the compromise

8

was that the new rule requires a listed phone as opposed

9

to land-based, so it has to be listed.

10

MS. JOHNSON:

11

MR. HARBESON:

12

it has to be accessible.

13

Where is it listed?

MS. JOHNSON:

It just has it has to be listed,

Okay, but I=m not aware, maybe

14

it=s coming and I=ve just missed it, is there a cell phone

15

directory getting ready to come that it would be listed

16

in?

17

MR. INGRAM:

Well, if I may.

18

MR. HARBESON:

19

MR. INGRAM:

Please.
The way that we discussed it is

20

that you had to be able to call an operator and ask for a

21

business and get a phone number.

22

be a land-based line, it could be someone=s cell phone

23

that they have listed.

24

voice over internet phones and cell phones being really so

25

prevalent, the main thing that the investigators wanted to

Now, it didn=t have to

Because land-based lines, now with
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1

know if I wanted to find Secondhand Motors, can I call an

2

operator and get the number to Secondhand Motors.

3

can, we=re good.

4

MS. JOHNSON:

If I

So you can actually opt into the

5

phone book, so these folks now, from this moment forward

6

once this is approved, will need to opt into a phone

7

listing in order for that to happen, because again, I=m

8

not aware of any directory or number you can call to get a

9

cell phone number -- and it could just be my ignorance.

10

MS. RYAN:

I think if you Google a business,

11

the listings would come up with that, and then if a

12

business wanted their number, a land line or a number

13

published in the Yellow Pages, I believe that would have

14

to be a land line, but you would still have access to find

15

a number either through an internet search, and I think

16

most people use internet searches now than the paper

17

Yellow Pages anyway.

18

MS. JOHNSON:

19

MS. RYAN:

20
21

Right, definitely.

So it would show up in the business

findings.
MR. INGRAM:

And I think the thing that we were

22

trying to move from is there was an expense for dealers to

23

go out and get a hard line phone that they never intended

24

to use, it sat in the corner, they didn=t even answer it

25

so actually it was kind of counter-productive to the
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1

investigators.

2

Secondhand Motors or Joe Blow Motors, or whoever, and as

3

long as they could use whatever resource possible to find

4

that phone number, we=re good.

5
6

MR. HARBESON:

MS. JOHNSON:

MR. HARBESON:

Well, the existence or non-

existence of a land-based phone didn=t assure that.

11
12

But that still doesn=t confirm

that somebody is where they say they are.

9
10

Thank you, Ms. Ryan, for bailing

me out on that one, but that=s what we were looking at.

7
8

What we needed was a way to get a hold of

MS. JOHNSON:

Enforcement is still going to go

the address.

13

MR. HARBESON:

They=re going to go to the

14

address, and if they=re not there -- there=s been some

15

changes in the hours they have to be there because we

16

looked at should the State really be dictating business

17

hours, and we=ve changed that a little bit.

18

lot of sole proprietors that are truly sole proprietors,

19

they go to auctions and they take care of family members,

20

and so there=s really no assurance they=re always going to

21

be there.

22

dealership is, so where we really haven=t compromised in

23

any of the rules or the changes is where that dealer is

24

supposed to be.

25

But we have a

Where we want to go is where that listed

MS. RYAN:

The other benefit, we thought, is
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1

that you can physically go to the address but the land

2

line somebody could tell you the person you need is not

3

there.

4

I have that?

5

out.

6

they want -- really, it=s a number we need to be able to

7

reach somebody that can answer questions.

8

kind of discussion.

9

Well, how do I reach them?

Their cell phone.

Can

Oh, no, we=re not giving cell phone numbers

You physically go there, and if that=s the number

MR. WALKER:

That was their

Well, Bill, shouldn=t we just

10

mirror the State of Texas, because in order to operate a

11

business in the

12

filed with the Secretary of State=s Office.

13

Secretary of State=s Office doing for this as the exact

14

same purpose?

State of Texas you have to have a d/b/a

15

MR. HARBESON:

16

MR. INGRAM:

17

What=s the

I=m not sure.
Well, I think on a d/b/a there=s

no phone number, I don=t think, on a d/b/a.

18

MR. WALKER:

19

MR. HARBESON:

20

MR. WALKER:

21

MR. HARBESON:

So it=s not even required there.
No, sir.
But we=re requiring it.
Yes.

We=re requiring a listed

22

phone number.

Now, if you=re talking about d/b/a=s, we=ve

23

actually strengthened the rules a little bit regarding

24

what type of d/b/a we=re going to take when licensing.

25

want to make sure we get this name right, so it has to be
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1

either listed with the Secretary of State who has granted

2

them permission to do business in Texas, or listed with

3

the individual county which is an option, they could also

4

go with the county.

5

evidence that they have a listed d/b/a or registered d/b/a

6

either with the county or the Secretary of State=s Office.

But they have to still provide us

7

MS. JOHNSON:

8

MR. HARBESON:

9

MR. WALKER:

Thank you.
Are there any further questions?

10

MR. HARBESON:

11

MR. WALKER:

These have already been posted?

12

Yes, sir.
And we=re just accepting now after

comment period?

13

MR. HARBESON:

14

MR. WALKER:

15

MS. JOHNSON:

16

MR. WALKER:

17

We are asking for your adoption.
I so move.
I second.
I didn=t even make the motion and

you=re seconding it.

18

(General laughter.)

19

MR. WALKER:

20

I so move that we accept the

motion on the table here.

21

MS. JOHNSON:

22

MR. VANDERGRIFF:

23

And I=ll second this motion too.
Motion from Board Member

Walker and second from Board Member Johnson.

24

Before we close it, I do want to note again

25

what an incredibly great effort this was by the agency
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1

staff, the committee led by Blake Ingram in doing a lot of

2

significant work that will benefit the agency for a long

3

time to come, so thank you for that.

4
5

MR. INGRAM:

Is there a comment card on this,

or not?

6

MR. VANDERGRIFF:

Oh, I=m sorry.

7

apologize.

8

efficiently and effectively blocked you.

9
10

There is.

I

I didn=t see you behind Mr. Elliston; he

Mr. Martin.

Jeff Martin is wanting to speak on

MR. MARTIN:

Thank you, Chairman Vandergriff

this item.

11
12

and board members.

13

Martin.

14

For the record, my name is Jeff

And I=m simply going to echo what Chairman

15

Vandergriff said.

16

subcommittee for working on this, and certainly Director

17

Harbeson and his staff for getting stakeholder input, and

18

we wholeheartedly support the adoption of these rules.

19

Thank you very much.

20
21
22

We really want to thank the

MR. VANDERGRIFF:

Thank you very much, Mr.

Martin.
MR. INGRAM:

And I=ll just make one last

23

comment before we do this, is that this process was

24

extremely successful but it was made successful by a lot

25

of great contributors, both from other board members, as
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1

well as Mr. Harbeson and also Mr. Bray. Couldn=t have done

2

it really without their help, it was instrumental, both of

3

them.

4

indirectly.

And also Ms. Flores, as well, provided some help

5

So I appreciate it very much.
MR. BRAY:

I would like to make one comment.

6

didn=t fill out a card, but speaking to Member Johnson=s

7

concern, I believe that if you adopt this today that you

8

ought to consider taking it up again in the future and

9

being a little more specific about what it means to be

I

10

listed, because you talked about being on Google and you

11

talked about being able to be listed with the telephone

12

service, have your cell phone listed there, but it=s not

13

an automatic, I agree with you, and I think that this is a

14

little vague and could be tightened up in the future.

15

MS. JOHNSON:

Thank you.

16

MR. VANDERGRIFF:

We do have a motion and a

17

second on the floor.

18

please raise your right hand in support.

19

(A show of hands.)

20

MR. VANDERGRIFF:

21

(No response.)

22

MR. VANDERGRIFF:

23

All those opposed.

The motion carries

unanimously.

24
25

All those in favor of the motion

We=re now on item 4.B on our agenda, Mr.
Elliston.
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1

MR. ELLISTON:

Good morning, Mr. Chairman and

2

members.

3

the director of Vehicle Titles and Registration Division.

4

For the record, my name is Randy Elliston, I=m

At your April board meeting we proposed

5

amendments, a new section and a repeal due to the passage

6

of House Bill 2357 which reorganized and updated the Motor

7

Vehicle statutes.

8

regarding this proposal, and I propose that you adopt

9

these sections with one minor change to Section 217.30.

We=ve had no comments received

10

217.30 states regarding combination of license plates is

11

modified by requiring a truck or truck tractor with a

12

gross weight in excess of 10,000 pounds, used or to be

13

used in combination with a semi-trailer having a gross

14

weight in excess of 6,000 pounds, to be registered with a

15

combination license plate to make the plates permissive.

16

Basically, what we=re doing is the statute it=s permissive

17

you can register a combination, register as truck and

18

trailer, but our rules stated that it had to be registered

19

as combination.

20

so that we=re in compliance with the statute and our

21

administrative rules.

22

So this is really just to clean that up

In the interest of time, there are a lot of

23

rules here, and since we have had no comments, unless you

24

have any questions on them, I ask for approval with this

25

one modification to make that change on 217.30.
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1

MR. VANDERGRIFF:

2

(No response.)

3

MR. VANDERGRIFF:

4

Seeing none, I=d be pleased

to entertain a motion.

5

MR. RUSH:

6

MR. VANDERGRIFF:

7

Do we have any questions?

I make a motion for approval.
Board Member Rush has moved

to approve.

8

MS. JOHNSON:

I=ll second it.

9

MR. VANDERGRIFF:

We have a second from Board

10

Member Johnson.

Seeing no indication of any further

11

discussion, please raise your right hand in support.

12

(A show of hands.)

13

MR. VANDERGRIFF:

14
15

The motion carries

unanimously.
We=re going to skip item 5.A for the moment;

16

we=ll need to do a short executive session, but we will go

17

now to item 5.B, which is approval of the minutes from the

18

June 19, 2012 meeting.

19

those minutes, and if so --

20
21
22
23

MR. WALKER:

Have the board members reviewed

I so move that we accept the

approval of the minutes from the prior meeting.
MR. VANDERGRIFF:

Thank you, Mr. Walker.

captured what I was looking for.

24

Do we have a second of that motion?

25

MS. RYAN:

Second.
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1
2
3

MR. VANDERGRIFF:

Second from Vice Chair Ryan.

All those in favor please raise your right hand in
support.

4

(A show of hands.)

5

MR. VANDERGRIFF:

6

The motion carries

unanimously.

7

Next up is 5.C, which is just a preliminary

8

read or continued read of the Fiscal Year 2013 MOU between

9

the Department of Transportation and the Department of

10

Motor Vehicles.

11

Saldano on this.

12

discussion.

13

And we have Dawn Heikkila and Jennifer
I think at this point it is an ongoing

MS. HEIKKILA:

Chairman, members, for the

14

record, my name is Dawn Heikkila.

15

officer for the Department of Motor Vehicles.

16

I=m the chief operating

You are correct, Mr. Chairman, it is an ongoing

17

dialogue between the two departments.

18

over on the TxDOT side that they=re reviewing for comment.

19

We do have a draft

We began working with the template that we used for 2012,

20

we=re defining the types of support we=re going to need

21

going forward as the agency continues to grow and evolve

22

so that our support needs going into 2013 are going to

23

continue to change, and we will need their assistance in

24

achieving our goals of separation and we=re working

25

towards that.
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1

MR. VANDERGRIFF:

This will come back to us in

2

August and we=ll have some comment to look at.

3

very much for the brief update.

4

Next up is our Fiscal Year 2013 operating

5

budget recommendation.

6

MS. FLORES:

7
8
9

Thank you

Ms. Flores.
For the record, Linda Flores, and

I=m the chief financial officer for the agency.
The document in front of you is the recommended
operating budget.

The agency=s FY 2013 budget will be at

10

a level of $170 million.

11

contracts that we=ll enter into for the year, and I know

12

that there=s been a lot of interest in that.

13

contracts begin on page 39 of the document and go to the

14

end on page 48.

15

We=ve outlined projected

Our

This is just kind of a guideline of the things

16

that we anticipate going into the next fiscal year.

17

of these may change as we really delve into some of the

18

larger automation projects that you know that we=re

19

currently engaged in, specifically the automation project.

20

Some

We anticipate that we=re going to carry forward

21

approximately $40 million from >12 into the next year to

22

wrap that up.

23

we expect bids to come in in August, so those dollars

24

won=t actually go out the door until the next fiscal year.

25

We have a request for proposals out there,

And I=m available to answer any questions.
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1

MS. JOHNSON:

2

MS. FLORES:

3

MS. JOHNSON:

I have a question.
Yes, ma=am.
I=m a little concerned because I

4

know that maybe this is something that we=ll need to

5

establish as a goal or something for the new executive

6

director to address, but on page 37 it says we=re

7

averaging 63 vacant positions during the fiscal year, and

8

everybody knows I=ve complained through the years about

9

everybody losing their jobs at the State because of budget

10

cuts that we give something back.

11

Of course, we=re not general revenue, so we

12

don=t have to do that.

13

positions and these contracts cover nearly $4 million of

14

staff augmentation.

15

be better to improve our HR policies so that we can move

16

forward with filling positions rather than spend $4

17

million?

18

But we have 63 average vacant

Can you speak to that?

MS. FLORES:

Would it not

Ms. Johnson, we=ve actually taken

19

very aggressive steps to at least fill half of those

20

vacancies which reside in Administrative Services for IT

21

support.

22

approximately 30 people by the end of August.

We do have a plan in place to acquire

23

So yes, when we bring in those State employees,

24

while you may not see a drastic drop in contractors, there

25

will be some transition from contractors to State
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1

employees.

2

transition that transfer of knowledge that needs to occur.

3
4

But we do anticipate needing both until we can

MR. VANDERGRIFF:

Does that answer your

question?

5

MS. JOHNSON:

Yes.

I=m not sure that I=m

6

satisfied with it, but this has been going on for many,

7

many years, but okay.

8
9

MR. VANDERGRIFF:

further discussion as we go forward.

10
11

Any further questions of Ms. Flores at this
time?

12

(No response.)

13

MR. VANDERGRIFF:

14

I think it does warrant

All right.

Thank you very

much.

15

Do you want to transition into the next item?

16

MS. FLORES:

17

The next document, we actually do have a

Sure.

18

presentation, and I=ll go through this quickly for you.

19

The agency=s Legislative Appropriations Request is pretty

20

much prescribed by both the Governor=s Office and the

21

Legislative Budget Board.

22

that we have to comply with in order to put our request

23

together.

24

going be asking for in the next two years.

25

what we spent in 2011, what we estimate our expenditures

There are specific requirements

There=s a set formula for identifying what we=re
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1

to be for >12, and what we have budgeted for >13.

2

on that formula, our appropriations baseline level is

3

expected to be $302 million, and we=ve kind of front-

4

loaded

5

FY >14 for the new automation project.

6

for that specifically that I=ll go into a little bit more

7

detail.

8
9

So based

We have a new name

This just indicates that this is a two-year
appropriations request.

Anything that is not in the base

10

request is considered above your baseline and therefore is

11

called an exceptional item.

12

collection for >14 and >15 does represent a very

13

conservative number, and when I say conservative, it=s

14

$1.5 billion each year of the biennium.

15

that we=re going to revisit this revenue estimate

16

specifically because we know that we=re actually going to

17

bring in more money in Fund 6 based on deposits in the

18

last couple of months, so we=re going to come back and

19

revisit this.

20

you to consider, but as you know, we=re not appropriated

21

all of this money, this is just money that we=re

22

collecting for the State of Texas.

23

The estimated revenue

We do believe

We=ll have a final estimate next month for

MR. VANDERGRIFF:

I do want to interrupt.

One

24

thing, since it was public testimony on Monday, I want to

25

note for the board that the department testified through
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1

its executive director, Ms. Flores, that in this current

2

fiscal year that we estimate that we=ll bring an

3

additional $160 million into Fund 6 that would not have

4

otherwise been there, and we haven=t raised any fees or

5

taxes to do that.

6

MS. FLORES:

This is a snapshot of our

7

appropriations request.

As I mentioned, we front-loaded

8

FY 2014 in order to capture the new automation project.

9

The other thing I need to point out is this is based on

10

the current appropriations structure.

It=s going to look

11

different because of our strategic structure that the

12

Legislative Budget Board and the Governor=s Office are

13

scheduled to accept.

14

MR. WALKER:

Can I ask a question?

15

MS. FLORES:

Yes, sir.

16

MR. WALKER:

Why the significant reduction in

17

Vehicle Titles and Registration from $125- in year >14 to

18

>15 of $81 million?

19

MS. FLORES:

The reason that is, Mr. Walker, is

20

that automation project currently sits in registration and

21

titling place strategy, so we=ve programmed approximately

22

$43 million in that $125-.

23

MR. VANDERGRIFF:

If I could stop and make sure

24

that I=m correct in this, in the current biennium there

25

was this kind of lopsided and then we had the ability to
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1

the unexpended balance to be carried forward to the second

2

year of the biennium.

3

MS. FLORES:

And that=s true for all of our

4

capital.

5

one year, you have to move into the next.

6
7

MR. VANDERGRIFF:

So again, there=s the same

kind of lopsided we saw in this area two years ago.

8
9

All of our capital, whatever you don=t spend in

MS. FLORES:

We did receive a policy request

from our oversight, the Governor=s Office and Legislative

10

Budget Board, asking for a 10 percent reduction in general

11

revenue.

12

with general revenue, that is the ABTPA program.

13

10 percent reduction is implemented, we will be asking for

14

that funding back through an exceptional item.

15

will be our number one exceptional item.

16

We have one program in this agency who is funded
If that

So that

We=re asking for $66.9 million in capital

17

appropriations which includes the new automation project,

18

and that previous table, as I mentioned, was based on the

19

current structure

20

to look like.

21

the new structure on the right.

22

appropriations to reflect enforcement, the customer

23

contact center which is really consumer relations,

24

technology enhancement and automation, that=s where we=ll

25

have that big project sitting.

Going forward, this is what it=s going

So we=ve got the old structure on the left,
We=ll be asking for our
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1

MR. WALKER:

Ms. Flores?

2

MS. FLORES:

Yes, sir.

3

MR. WALKER:

What about the last time we

4

requested some money for some vehicles.

5

MS. FLORES:

Yes, sir.

6

MR. WALKER:

And we were declined on that, so

7

are we going to request again?

8
9

MR. VANDERGRIFF:

exceptional items here in a minute.

10

MS. FLORES:

11

MR. VANDERGRIFF:

12

I think she=ll get to the

Funny you should ask me that.
That will be coming up here

shortly.

13

MS. FLORES:

Yes, sir.

14

MR. INGRAM:

How long before the LBB we think

15

may approve our new budget structure?

16

MS. FLORES:

We are actually wrapping up

17

definitions for them and they are scheduled to open up,

18

for us to start dropping in numbers in August.

19

approve this month, they open it up next month, we submit.

20
21

MR. INGRAM:

Okay.

So they

I was trying to get an idea

when to expect this change.

22

MS. FLORES:

We=re already in the process of

23

changing.

We have to do a walk-through from current with

24

the numbers to future with numbers, kind of apples to

25

apples comparison.
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1

MR. INGRAM:

Okay.

2

MR. VANDERGRIFF:

By the way, what is your name

3

again? It was Vision 21, it was Automation projects.

4

is the new name again?

5

MS. FLORES:

What

The automation project, for

6

everyone=s information, was to modernize our current

7

registration and titling system.

8

other things, but the basic functionality of this

9

mainframe database is being modernized.

We=ve also included some

Going into >14

10

and >15, based on the work that we did with the business

11

process analysis, there were 19 different initiatives

12

identified.

13

And we=re calling it, because you really need to

14

differentiate between what that first set of money was for

15

and what this new set of money is for, we=re calling it

16

the Motor Vehicle Enterprise Systems, and if you take the

17

M-O-V-E-S --

That=s what the new $43 million will fund.

18

MR. INGRAM:

19

MS. FLORES:

20

Because we love acronyms.
-- because we love acronyms, and

it MOVES.

21

MR. WALKER:

Like trucks.

22

MS. FLORES:

Like trucks, like cars, like we=re

23

moving forward.

24

MR. INGRAM:

What is it again?

25

MS. FLORES:

MOVES.
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1

MR. INGRAM:

I got that part.

2

MS. FLORES:

It=s Motor Vehicle Enterprise

3

Systems.

4

MS. JOHNSON:

Excuse me.

Is that as opposed to

5

the ASP acronym, that is a poisonous bug, which was a real

6

concern for some of us?

7

MS. FLORES:

8

MS. JOHNSON:

9

MS. RYAN:

10

Yes, ma=am.
Thank you.

Let=s just make sure there=s a

backstop and it only moves forward.

11

(General laughter.)

12

MS. FLORES:

13

that we=ve compiled as an agency.

14

Walker, vehicles, we do have a request for 15 new

15

vehicles, 497-.

16

the base request nine replacement vehicles because of our

17

aging fleet.

18
19
20
21

These are the exceptional items
As you mentioned, Mr.

We also have managed to incorporate into

MR. WALKER:

Nine new vehicles for the aging

MS. FLORES:

Nine replacement.

fleet?
We have to

differentiate between replacement and adding to the fleet.

22

MR. WALKER:

Do we need to add to our fleet?

23

MS. FLORES:

Based on the travel in

24

Enforcement, yes, sir.

25

MR. WALKER:

What are they currently using?
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1

MS. FLORES:

Sometimes they rent cars, they use

2

their own cars, but we are using other innovative

3

approaches to doing the work that we need to do.

4
5

MR. WALKER:

What will the net effect be by

buying 15 new cars versus what we=ve been doing?

6

MS. FLORES:

Well, it=s really no net change.

7

We anticipate that instead of paying for a rental, now we

8

have our own vehicle that we can send staff to,

9

specifically in Enforcement.

10

Our number one exceptional item, as I

11

mentioned, would be the reduced funding for Automobile

12

Burglary and Theft Prevention.

13

Number two has to do with the fees, these are

14

convenience fees for the Motor Carrier Division.

15

implementation of TxPROS, we=re seeing more online

16

transactions, people using their credit cards to make

17

payments, there is a convenience fee associated with that.

18

With the

And so it=s a $2 million biennium request.

19

Data Center Consolidation, which is something

20

that all agencies have to participate in, we believe we=re

21

going to be needing more storage in that data center, so

22

more storage means more money to the agency, more cost.

23

Item number 4, again has to do with Motor

24

Carrier.

This is tied to a federal grant, it=s 50 percent

25

federally funded, so truly for the $2 million a year, it=s
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1

really $2 million but it=s $1 million State match, $1

2

million Federal dollars.

3

Item number 5 is the new vehicles.

4

Number 6, regional office auditing and control,

5

this is both FTEs and cars, 16 new FTEs to help the

6

regional service centers do some outreach and go out and

7

visit with the local TACs.

8

MR. VANDERGRIFF:

9

MS. FLORES:

10

I=ll ask Mr. Elliston to address

this item.

11
12

What does outreach mean?

MR. ELLISTON:

For the record, my name is Randy

Elliston, director of Vehicle Titles and Registration.

13

What these positions will be utilized for is

14

several things.

15

counties in training, we will be doing some inventory of

16

State assets that are out there in the field, they=ll be

17

doing some auditing of processes also, so that=s what we=ll

18

be utilizing these folks for.

19
20
21
22
23
24
25

One is they will be assisting the

MS. FLORES:

It=s one per regional service

center.
MR. ELLISTON:

It will be one per regional

service center.
MS. JOHNSON:

Auditing what?

In the counties

or in the regional offices?
MS. JOHNSON:

They=ll be auditing a lot through
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1

the RTS system where they=ll be looking at transactions.

2

We do have some issues where we have inconsistencies where

3

we have some criminal violations that have occurred and

4

law enforcement needs our assistance with going back and

5

looking at these records and being able to tell them

6

what=s going on in the system, because, as you know, these

7

reports are very difficult to understand sometimes, so we

8

need people with that level of expertise that can assist

9

them in those things.

And a lot of it will even be for

10

tax assessor-collectors if they think they have an

11

employee that=s doing something maybe that they shouldn=t

12

be, we=ll be able to assist them.

13

MS. JOHNSON:

Assist their internal auditors?

14

Because we have an internal auditor on staff that does

15

that now.

16

MR. ELLISTON:

17

MS. RYAN:

Yes.

I have two questions.

One, this

18

includes 16 FTEs and 16 new vehicles, and those vehicles

19

are in addition to the ones you stated?

20

MS. FLORES:

21

MS. RYAN:

22

MS. FLORES:

Twenty-nine.

23

MR. WALKER:

Why would we separate that?

24

MS. FLORES:

The way it works, Mr. Walker, when

25

Fifteen.

Yes, ma=am.

So we=re requesting 30 new vehicles?

you=re putting together your exceptional item requests, we
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1

wanted to differentiate between a new function or a new

2

task, 16 FTEs/16 cars, versus ongoing function in our

3

Enforcement Division and needing new cars.

4

put them all together and they don=t approve your cars,

5

you=re killing two different types of programs.

6

MR. ELLISTON:

You may get half of them, one in

7

one place and not in the other.

8

MS. RYAN:

9

Because if you

So this is a newly created position

and new services we=ll be providing?

10

MR. ELLISTON:

Yes.

11

MR. VANDERGRIFF:

Can I ask a question?

It=s

12

my understanding, as followup to this one, that these

13

positions were originally -- I don=t know how long back,

14

not since we=ve been in inception but they were in

15

regional offices and then were transferred to the central

16

location, or the FTE count was transferred to the central

17

location.

18

MR. ELLISTON:

Yes, sir.

It=s my understanding

19

that when VTR was still part of TxDOT, they had what they

20

called field auditors, and what we=re doing is trying to

21

replace those positions for this purpose.

22

of the growing transportation needs in Texas and people

23

coming to Texas, our regional offices with the staff we

24

have makes it virtually impossible for them to get out and

25

do very much outreach with the tax assessor-collectors=
ON THE RECORD REPORTING
(512) 450-0342

Today, because

117

1

offices.

2

they need assistance in a myriad of functions.

3

It makes it difficult for us to assist them when

Those positions were moved at one point, I

4

believe probably back during the original inception of

5

Vision 21 that reduction was made, and those positions

6

were utilized somewhere else, so we lost those positions.

7

In doing so, we=ve lost the ability to assist the tax

8

assessor-collectors and to keep up with those things that

9

are going on in the field, so that=s the reason for the

10
11

request.
MR. VANDERGRIFF:

I realize that you were not

12

here during that time, nor was I, so we=re getting things

13

kind of secondhand, but one of the things that I remember,

14

on the outside looking in, from a few years ago was that

15

we were going to transfer all these people or we were

16

going to have all these people in programming, but because

17

we have an antiquated RTS system -- and this isn=t

18

entirely directed at you, it=s also Ms. Flores -- an

19

antiquated RTS system and we were trying to do this new

20

automation project, we had this need for extra people, but

21

that that would level back down once we balanced out.

22

But yet, I know, as you reported, we have a lot

23

of unfilled positions that would be staffing this area,

24

I=m just a little confused as to where these numbers will

25

go, and not directly talking about the 16 audit positions
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1

but concerned about the creep up in the total number of

2

jobs, and also recognizing that the discussions made

3

three, four or five years ago are not necessarily relevant

4

today, but still, the end result seems to be transfer a

5

bunch of people, going to calm down, not sure it=s calming

6

down, now we=re adding the people back where we took them

7

from at one point in time and no reduction elsewhere.

8
9

MR. WALKER:

Mr. Chairman, can I ask a

question?

10

MR. VANDERGRIFF:

11

MR. WALKER:

Please.

We have a Finance Committee that=s

12

formed that should have previewed -- wouldn=t we have had

13

a Finance Committee meeting to go over these numbers prior

14

to bringing and presenting this to the board?

15

MR. VANDERGRIFF:

In normal circumstances, but

16

appeared to be unable to get them all together.

17

certainly like to try to do that.

18

and in by August.

I would

This has to be approved

19

MR. WALKER:

Like in three weeks August?

20

MS. FLORES:

In mid August.

21

MR. VANDERGRIFF:

22

We have a board meeting in

August.

23

MR. WALKER:

So you=re asking for an approval?

24

MR. VANDERGRIFF:

25

MS. FLORES:

No.

Today=s a presentation.

Today is just a preliminary.
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1

MR. VANDERGRIFF:

The second answer to your

2

question -- and I apologize for jumping over Ms. Flores --

3

is that I felt like that the issue is so important,

4

particularly the exceptional item issue, that the whole

5

board needed to be aware of it, and then I certainly would

6

hope that the Finance and Audit Committee can make a

7

recommendation on that.

8
9

MR. PALACIOS:

August meeting to make a recommendation.

10
11
12
13

So we can convene before the

MS. FLORES:

Yes, sir.

And that was our

MR. WALKER:

So there=s not a vote today, this

intent.

is just a presentation.

14

MS. FLORES:

Correct.

15

MR. VANDERGRIFF:

So the members of the board,

16

obviously at an Audit Committee meeting, any board member

17

is welcome to attend to that, but just wanted to make sure

18

that the whole board had knowledge of this.

19
20
21

MR. INGRAM:

How are the priorities set on

these eight items?
MS. FLORES:

Well, if I can just go and mention

22

7 and 8 quickly, these are repeats from our previous

23

appropriations request.

24

Financial System, and number 8 is our Facilities

25

Consolidation, a new building, lease building, and I=ll

Number 7 is the Integrated
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1

discuss a few things that are going on with that right

2

now.

3

MR. VANDERGRIFF:

There may be another, is not

4

the ABTPA a repeat request too?

5

similar.

6

MS. FLORES:

Because we did something

We did something similar because

7

of the reduction that occurred last time, so as I

8

mentioned, if that current 10 percent reduction goes

9

through, I wanted that to be our number one request,

10

asking for that reduction back.

11
12

MR. VANDERGRIFF:

But that is just a

recommendation, board members.

13

MS. FLORES:

Correct.

14

MR. VANDERGRIFF:

At this point, again, I

15

apologize, one more, numbers 1, I believe 5, 7 and 8 are

16

repeats.

We asked for vehicles last time as well.

17

MS. FLORES:

We did.

18

MR. VANDERGRIFF:

So the board did approve

19

making these requests.

20

but they did approve them the last time.

21

others are new requests that are different, the other

22

four.

23

MS. FLORES:

The numbers may have changed some
And then the

The methodology for establishing

24

priority was is it a current activity that=s going on.

25

For example, the Motor Carrier fees, we know that we see
ON THE RECORD REPORTING
(512) 450-0342

121

1

that activity already, we know that we=re going to need

2

that money up front, so that was one of the rationales for

3

setting that higher up.

4

Data Center Consolidation, again, we see, we

5

anticipate that we=re going to need more storage.

6

you=ve mentioned, they=re the only game in town, we have to

7

work under them, so we needed to ask for that

8

appropriation.

9
10
11

MR. INGRAM:

It=s as

Some of them are obvious, but I=m

just trying to get to the accounting system, basically.
MS. FLORES:

The Integrated Financial System,

12

the Comptroller has an Enterprise Project.

She=s already

13

kind of done a lot of the legwork.

14

any kind of financial system, you have to go through the

15

Comptroller=s Office.

If any agency wants

16

The last item, Facilities Consolidation.

17

MR. VANDERGRIFF:

18
19

Do you want to explain how

bad the current software is on the finance?
MS. FLORES:

On the financial systems?

I mean,

20

it=s all batch processing, you enter it, it=s all green and

21

black screens, you enter it, you=ve got to make sure you

22

balance, if you don=t balance you can=t really figure out

23

why you don=t balance but there=s a reason, you might have

24

had a transposition.

25

overnight, then you=ve got to go the next day and see if

You=ve got to let it cycle
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1

the transaction processed the way you meant for it to

2

process.

If not, it=s another day=s.

3

MR. WALKER:

4

central to our office?

5

MS. FLORES:

This is TxDOT or this is the

This is the State of Texas

6

financial system, and we operate under the State of Texas

7

financial system.

8
9

MR. VANDERGRIFF:

So this would be an upgrade

to bring us at least to about 1985.

10

MS. FLORES:

Probably.

11

MR. INGRAM:

Not up to QuickBooks.

12

MR. WALKER:

So we=re going from a 386 up to a

13

486?

14

(General laughter.)

15

MS. FLORES:

The last item, Facilities

16

Consolidation, while it=s the last on our list, that is

17

more for a new building. And as you know the economic

18

environment is better, Fund 6 is seeing additional

19

deposits in Fund 6, however, the need for road

20

infrastructure is overwhelming.

21

actually goes through, you know, I don=t know.

22

Whether or not this

MR. INGRAM:

You don=t sound terribly

24

MS. FLORES:

No.

25

MS. JOHNSON:

23

optimistic.

But I thought that there was some
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1

discussion underway with a building swap for some

2

facilities.

3

MS. FLORES:

And that was what I was going to

4

follow up with.

5

with TxDOT to move Riverside folks to Camp Hubbard and

6

swapping the space here with Building Number 5 on the

7

complex.

8

operations.

9

We=re actually in the middle of working

So there is some move to consolidate our
We would still be in TxDOT-owned facilities.

That brings its own challenges.

You can=t just renovate

10

because you need to, you have to go through them and get

11

their permission.

12

That was the last thing I was going to say is

13

there may be another exceptional item here, number 9, and

14

that is to request additional funds to pay for utilities,

15

electricity, grounds maintenance over at Camp Hubbard.

16

we are all over there at both Bull Creek and Camp Hubbard,

17

there is a potential for us to be responsible for all of

18

those charges which are currently paid by TxDOT.

19

MR. VANDERGRIFF:

If

But in that particular

20

case -- I=m sorry to interrupt -- that, in essence, should

21

be a swap out since TxDOT is paid money to take care of

22

those facilities.

23

double-dipping where we=re paying TxDOT and they=re getting

24

an appropriation for it.

25

Theoretically, there shouldn=t be any

MS. FLORES:

Correct.

ON THE RECORD REPORTING
(512) 450-0342

124

1

MR. WALKER:

Why would there be an $11 million

2

fee over the biennium there for the Facilities

3

Consolidation?

4

the actual movement or acquiring of the facilities or

5

rental of the facilities?

6
7

MS. FLORES:

That=s

That would provide for the lease

as well as utilities.

8
9

What would that expenditure be?

MR. WALKER:

And we don=t have any lease

expenditure in there right now?

It=s absorbed by TxDOT?

10

MS. FLORES:

11

MR. PALACIOS:

12

MR. WALKER:

There is no lease.

13

MS. FLORES:

This would be for a brand new

14

We do have a two-year lease?

facility.

15
16

Correct.

MR. PALACIOS:

A brand new facility, but if we

move to Camp Hubbard.

17

MS. FLORES:

18

MR. PALACIOS:

There=s no cost.
So the $11 million would go

19

away, we=d just have whatever the utilities are and so

20

forth.

21

MS. FLORES:

22

MR. VANDERGRIFF:

23

standing the last time out.

24
25

MR. WALKER:

Right.
This request has been

Do we not have a skewed financial

statement, though, when we really have no expenditure for
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1
2
3
4

our housing?
MS. FLORES:

The State of Texas has an

expenditure for the housing.
MR. WALKER:

Yes, but we have a financial

5

statement that says we don=t pay rent.

6

MR. VANDERGRIFF:

7
8
9
10

But neither does TxDOT on the

facilities at Camp Hubbard that we=re in.
MR. WALKER:

But if we go forward and let=s say

we leave TxDOT and go move into the Capitol or the
building next to the Capitol.

11

MS. RYAN:

12

MR. WALKER:

13

MR. VANDERGRIFF:

14

Correct?

Think big.
I=m thinking big.
Mr. Walker, I hope he=s not

thinking we=re going to take over the entire Capitol.

15

MR. WALKER:

Well, just the bottom right side.

16

MR. VANDERGRIFF:

17

(General laughter.)

18

MR. WALKER:

Okay.

But when we have an expenditure

19

now, all of a sudden we=re going from:

20

their expenses went from $500 million to $700 million

21

because now they=ve got this rent.

22

say why are they spending so much money.

23

MR. VANDERGRIFF:

Oh, my God, look,

Somebody is going to

Well, I=m going to come back

24

to that in a second, but I just want to be sure when

25

you=re talking about the right side of the Capitol, are we
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1

looking north or south, because I want to make sure and

2

inform the Senate and the House which side you=re taking

3

over.

4

(General talking and laughter.)

5

MS. FLORES:

6

The current facilities that we=re

in right now were built --

7

MR. VANDERGRIFF:

8

MS. FLORES:

9

In the >50s.

In the >50s.

I was going to say

before my time.

10

MR. VANDERGRIFF:

11

MS. FLORES:

It was before your time.

And a lot of the buildings are not

12

set up for all of the changes that we=re hoping to make

13

with automating our databases and automating our

14

processes.

15

cable Building Number 1 to get some little TV sets to

16

watch the Capitol during session, and that was a major

17

undertaking just to get it cabled properly.

18

buildings themselves are not as modern as we need them to

19

be without some major expense renovating those spaces

20

right now.

21

We still have issues with cabling.

MR. WALKER:

We had to

So the

Well, when we=re in the Capitol

22

we=ll just walk down the hall, we won=t have to have

23

monitors.

24
25

MS. FLORES:

They have monitors already, and

they=ve actually instituted some new changes, as we saw
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1

when we were testifying, to electronically submit your

2

information to testify.

3

MR. VANDERGRIFF:

I hate to keep beating this

4

dead horse, so to speak, but I do want to note that the

5

person who appointed us, he is in the middle of the

6

Capitol. and Mr. Walker did not suggest that we were

7

taking over that portion of the Capitol.

8
9

I want to add something that maybe the Finance
Committee can look into when you do convene, Mr. Palacios,

10

is with respect to the Facilities Consolidation, if I was

11

a -- I=m not a betting man, but if I was, we=re going to be

12

in a facility for the short term with TxDOT that=s in two

13

buildings, we=re better consolidated in those buildings,

14

and there is no rent charge.

15

who pays the utilities and the maintenance.

16

example, asks this agency to pay facilities and

17

maintenance, it would stand logical, at least to this one

18

person, that then the appropriation they would get for

19

them to take care of the facilities and maintenance would

20

probably come to us so that there=s a wash.

21

There will be an issue as to
If TxDOT, for

I know in business, in private business it=s

22

often said -- and certainly I agree with that -- that you

23

should charge some rent even if you own the thing, but the

24

State doesn=t do that.

25

is leased facilities. That appropriation for that rent is

We are charged rent because this
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1

paid to TxDOT or given to TxDOT who pays for these at

2

Riverside.

3

TxDOT and the State chose, in its wisdom, many, many years

4

ago not to charge itself rent which, I guess, from a

5

governmental perspective that makes sense.

6
7
8
9
10
11

All the Camp Hubbard facilities are owned by

MS. FLORES:

Because we=re not in it for the

profit.
MR. VANDERGRIFF:

But for a private business it

certainly would not make sense because you=re properly
showing what the cost of an asset is.
The last thing I want to say, again looking at

12

the committee when they look at this, is that I think a

13

strong case can be made that with the technology and

14

business process initiatives we=re going to, and just

15

online capability alone that could transfer or change some

16

of the way that business actually operates and works, and

17

many of the other initiatives that are being considered by

18

the legislature, this agency in a new facility that is

19

designed to support that will, on the surface, have a cost

20

associated with it but I think that the operational

21

performance of the agency, and perhaps even the reduction

22

in FTE count will more than offset that, and I just want

23

to make sure and note that.

24
25

And I do want to note one last thing is the
performance of this agency to date in just the two years,
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1

we are generating more revenue and more process

2

improvements than if we had been part of TxDOT which also

3

lends credence to us.

4

And then last but not least, if you don=t ask,

5

you=ll never get, so you have to stick an item like this

6

on the agenda just so it=s something the legislature does

7

discuss.

8
9

MS. FLORES:

And I did want to mention, as I

mentioned, this is a preliminary and I=m looking to the

10

Finance Committee to reorder this or make whatever changes

11

we need to make before we submit our appropriations

12

request.

13

MR. VANDERGRIFF:

And I=m sorry to talk so

14

much, but I=m concerned about adding people -- with all

15

due respect to the request -- but I am concerned about

16

adding people in an environment in which others are being

17

cut.

18

MR. WALKER:

19

the consensus of this whole board.

20

I agree.

MR. VANDERGRIFF:

I think that would be

So I think we do need to

21

really look at that very carefully.

22

MS. JOHNSON:

If I could throw in a couple of

23

comments here.

And I don=t want to get into this too

24

deeply, and I believe, Mr. Wilson, who knows me from his

25

days at Secretary of State, might not love to hear this,
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1

but general revenue continues to be asked to be reduced,

2

and of course, we=re not affected by that because

3

apparently Fund 6 is the sacred cow that never gets

4

touched.

5

My concern is that this is a very fiscally

6

conservative board, from everything that I have seen, and

7

we do ask a lot of money questions, so I would ask the

8

Finance Committee to look at if you compare our monthly

9

expenditures or expenditures for Fiscal Year 2012 to date,

10

which are averaging about $7 million a month, we=ve only

11

spent $83 million of $173-, almost $174 million so far for

12

2012, so if you add the $7 million per month, that brings

13

us up to $104-, add the technology component and we are

14

way over budgeting.

15

what we=re budgeted.

16

We are not spending anywhere near

So my concern is although I know they never ask

17

us to put money back on the table, it seems to me that we

18

could very well put money back on the table, and I would

19

really appreciate the Finance Committee looking at that.

20

And even though I appreciate Mr. Elliston

21

coming out with outreach to the counties, we have

22

auditors, and I would like to see anything that=s auditing

23

go through the internal auditor.

24

we=re doing, we have totally eliminated our training

25

budget from my office just using webinars, and I live with

But everything that
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1

auditors and everything they=re doing is in the cloud and

2

they can audit remotely.

3

FTEs I=m not sure I=d have so many concerns about, but

4

there=s a different way, as everybody has already

5

discussed, of thinking and the way we=re doing business.

6

So we might can lean up a little bit, and I would really

7

appreciate you considering that.

8
9

MR. WALKER:

So the need for 16 cars, the 16

Well, in the three years we have

never used up our FTEs, we=ve always had an excess of

10

FTEs.

11

why don=t we just transfer some of the positions that we

12

have right now to VTR, if that=s where we need some of

13

those positions, out of some of the other areas?

14

Why wouldn=t we, instead of requesting more FTEs,

MR. VANDERGRIFF:

I think you said a minute ago

15

we were adding a bunch of -- some of those positions are

16

going to be filled pretty quick.

17

MS. FLORES:

Yes.

18

MR. WALKER:

Yes, but we=ve said that, Linda,

19

for three years and that hasn=t happened.

20
21
22

MS. FLORES:

Well, we have a plan, I have a

plan.
MR. BRAY:

If I could just add on the Motor

23

Carrier side, what you don=t know yet, you=re about to

24

reach a full year of operation, is what FTE savings you=re

25

going to get as a result of TxPROS.
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1

MR. WALKER:

And I was thinking that, and I was

2

looking at Ms. Davis but I didn=t want to disturb her back

3

there.

4

MS. FLORES:

I mean, there have been a couple

5

of vacancies, long-term vacancies in a couple of

6

divisions, and I=ve been hesitant to make a lot of

7

changes, but there are some efficiencies that we know will

8

occur and have occurred, and so that may help address some

9

of these issues.

10

MR. WALKER:

11

the Finance Committee.

12

We=ll sure look at that stuff in

MR. VANDERGRIFF:

I=m sorry.

One last thing.

13

I want to commend the Motor Carrier, Mr. Bray particularly

14

and Ms. Davis, that it looks like they repositioned, if

15

not officially, at least unofficially, some of that TxPROS

16

savings already by moving to add people in a more quality

17

assurance, quality control capacity.

18

find additional savings.

19

MR. WALKER:

They=re looking to

We=re also bringing in a lot more

20

revenue to the State of Texas than they had anticipated

21

also.

22
23
24
25

MR. VANDERGRIFF:

I do understand that, which

is what we=re going to be doing as well -- we are doing.
MR. WALKER:

Without increasing fees, just by

automation processes, the division over there, Carol=s
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1

team is doing a great job over there of mechanizing that.

2
3

MR. VANDERGRIFF:

That is a DMV highlight of

our operations to date.

4

MS. FLORES:

This last slide that I will

5

address is our baseline capital budget for the next

6

biennium, and as you can see, our number one item is the

7

$43.7 million is that MOVES project.

8

address the 19 business process initiatives that we worked

9

on this past year.

10
11
12

Again, it=s going to

Data Center Services, this is the base request.
If you add on the additional funding, we=ll be closer to
$10 million for the biennium.

13

The third item is the county equipment

14

replacement that we hope that the legislature will approve

15

again.

16
17

24
25

We did.

MR. WALKER:
equipment again?

22
23

MS. FLORES:

This is new money.

This

would be a new set of appropriations for >14-15.

20
21

I thought we already finished that

project.

18
19

MR. WALKER:

Why do we need to replace that

We just replaced it all.

MS. RYAN:

You=re happy we asked that question,

aren=t you.
MS. HEIKKILA:

I am.

For the record, my name

is Dawn Heikkila, chief operating officer for the DMV.
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1

This is not to purchase equipment or to upgrade

2

equipment that we just deployed.

3

million over the course of the biennium supports the

4

connectivity, the T-1 lines which is about $4 million a

5

year.

6
7

MR. WALKER:

The estimated $11

So why would that be under a

capital budget instead of expenditures?

8

MS. FLORES:

The cost.

9

MR. WALKER:

It=s not a fixed cost, though.

10

MS. FLORES:

It=s over $100,000.

The state has

11

a different definition for capital, it=s not just a widget

12

or something you touch, it=s a project.

13

MS. HEIKKILA:

It also will pay for moving

14

equipment of the counties open any substation and we have

15

to draw up a new circuit or provide a new connectivity

16

point or a demarc.

17

one of these sites, a hurricane along the coast or

18

something where we have to replace equipment, we=ll have a

19

little bit of funding to do that.

20

maintenance to have additional cabling dropped.

21

for the toner cartridges for the printer, it pays for --

22

If we had a catastrophic failure in

MR. BARNWELL:

It covers the

Isn=t all this op ex?

It pays

I mean,

23

I=m sure there=s a valid reason why it=s put into this

24

capital budget, but it appears to be operating expense

25

recurring, and not cap ex.
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1

MS. HEIKKILA:

It is, as Linda indicated, and

2

she=s struggling to take another stab at it, I can tell.

3

But within each of these capital line items, believe it or

4

not, you=ll have your capital project but you=ll have

5

capital operating and capital, for lack of a better term.

6

MS. FLORES:

7

MS. RYAN:

8

Hardware, software.
It=s not an ongoing, not something

we do every year, though?

9

MS. FLORES:

It is, but because of the amount

10

of money that we=re spending for a particular project, it=s

11

tagged as a special.

12

MS. RYAN:

13

it is a project and not ongoing?

14

now?

I guess the question is what part of

15

MS. HEIKKILA:

16

MS. RYAN:

17

already there.

We do.

So we=d be upgrading something that=s

We do toner cartridges now.

18

(General talking.)

19

MR. VANDERGRIFF:

Could I ask a favor to

20

indulge me?

21

discussion, go to the committee?

22

Do we not have T-1 lines

Could this possibly, in this detailed

MR. PALACIOS:

I guess what we=ll attempt to do

23

in the Finance meeting is separate what, in fact, is

24

operating ongoing

25

one-time or five-year capital cost, and that=s kind of how

every single year and then what is a
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1

I=m used to seeing things as well.

2

MS. FLORES:

And as you know, the State of

3

Texas operates a little bit differently, so we=ll have to

4

bring those two together.

5
6

MS. HEIKKILA:

There are some definitional

issues that we=re going to need to address.

7

MR. PALACIOS:

We=ll do our best to address it.

8

MR. WALKER:

9

you=re saying, we need to move on.

We=re running out of time is what

10

MR. VANDERGRIFF:

11

MS. FLORES:

That would be wonderful.

The last three items on there are

12

new for the agency in >14-15.

13

the regional office, providing additional security

14

enhancements.

15

sorry, that=s for the remodeling.

16

is just to put in some card reader access to help our

17

staff who are out in some areas that are maybe not as nice

18

in the different areas of Texas.

19

We are doing some work in

I do have a list of the different -- I=m
The regional security

The replacement vehicles that I mentioned, that

20

represents nine vehicles, SUVs at about $27,000 each.

21

then the remodeling is for seven different regional

22

offices, and it includes changing out the counters,

23

changing out some furniture, as well as some signage.

24

And that concludes the presentation on the

25

appropriations request, the preliminary appropriations
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1

request.

2
3

MR. VANDERGRIFF:

We will look to get a date

for the Finance Committee.

4

MR. PALACIOS:

Before August.

5

MR. VANDERGRIFF:

Yes.

With that, we are at

6

board committee appointments and work assignments.

I do

7

want to

8

next month, being now that we have a full membership.

9

I also need to mention -- I apparently failed to do this

note I=ll be getting with all of you over the
But

10

at the last two meetings running -- that we did appoint a

11

couple of months back, Laura Ryan has been appointed to

12

the Projects and Operations Committee, and I want to make

13

sure and note that for the record.

14

Next is the advisory committee updates

15

underneath 5.G.

16

have any update that you would like to give us there?

17

Board Members Palacios and Ryan, do you

MR. PALACIOS:

Yes, Chairman.

On Senate Bill

18

529, just to go back and give a little history, as you

19

recall, in May of 2011 the governor signed into law Senate

20

Bill 529.

21

advisory committee to write rules and regulations to

22

implement the law.

23

was backwards but try and move forward now.

24
25

In September, DMV appointed a work group

I came on in November and everything

Yesterday Board Member Ryan and I met with DMV
staff, and I would, for the record, like to acknowledge
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1

the hard work and effort of DMV staff member Michelle

2

Lingo.

3

us to get some clarity to this bill, it=s very, very

4

complicated, very detailed, and we appreciate all your

5

efforts in helping us get through all this.

Her assistance here has been invaluable in helping

6

We are at the point now where we are currently

7

reviewing the various provisions of the bill and trying to

8

write rules that would add clarity in moving the statute

9

forward.

It may require the need to look at the advisory

10

committee that we structured back in November and either

11

receiving input from them or possibly even reconvening

12

this group for assistance in getting input and defining

13

the rules.

14

We, again, met yesterday and there are still

15

some open items that we hope to address in the very, very

16

near future, and we=d like to have, hopefully within the

17

next couple of months, some hard rules that we can move

18

forward on.

19

MS. RYAN:

Additionally, I=d add that

20

reconvening the committee will probably require he

21

industries to get back together and some things may be

22

required to be discussed din a cleanup bill or items that

23

within the committee we aren=t able to resolve and will

24

kind of have to be taken back out to the industries to

25

continue to vet and discuss, and we=re trying to identify
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1

those areas now which will be addressed.

2

that what we are cleaning up now should be out to the

3

committee and then also to the full work group prior to

4

bringing it to the board in August.

5

discussed yesterday.

6

MR. PALACIOS:

7

MR. VANDERGRIFF:

And I believe

That=s what we

That is our goal.
And I guess wanted to note or

8

ask to make sure I=m correct in this that considerable

9

progress and work has been done.

I mean, lots of items

10

with industry support and advocacy have been kind of

11

crystalized to be really in the point of suggested rules

12

for this board.

13

Correct?

MS. RYAN:

I think we=re down to five or six

14

that are still needing to be worked on.

15

MR. VANDERGRIFF:

And when you mentioned

16

perhaps legislative, you were meaning that in a cleanup

17

bill, that might be something that the department put in

18

what it did if the parties all agree that this was an

19

appropriate use and then something else might have to go.

20

MS. RYAN:

Disagreement, it would be something

21

that the industries would have to take on.

22

agreement, the agency would make it part of the cleanup

23

bill if we could all work towards that goal.

24

MR. VANDERGRIFF:

25

clear. Thank you very much.

Okay.

If there=s

I just wanted to be
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1

All right.

The next item, the last item under

2

the briefings and possible action is the approval of the

3

speciality plate designs.

4

MR. ELLISTON:

Mr. Elliston.
Mr. Chairman, members, my name

5

is Randy Elliston, director of Vehicle Titles and

6

Registration.

7

You have before you today a request from the

8

State=s specialty plate vendor for approval of a new

9

specialty plate design.

10

The plate being proposed is the

Dallas Stars Hockey crossover plate by My Plates.

11

And a crossover license plate, as authorized by

12

the Texas Transportation Code, is a license plate that was

13

in existence on or before September 1, 2009, which

14

obviously the statutory program had moved into the vendor

15

program.

16

will be grandfathered as long as they keep their previous

17

plate current in each year.

Per administrative ruling, existing customers

18

The application presented in this packet has

19

been reviewed and certified complete, all legislatively

20

required processes have been met.

21

a graphic design of the specialty license plate, I also

22

have an actual plate here on the board just to my right.

23

In addition, the plates have passed legibility and

24

reflectivity testing.

25

consideration for approval today.

The attachment provides

And we present that for your
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1
2
3

MR. VANDERGRIFF:

A couple of quick questions.

This was a plate that came before us before and we pulled
it down and are bringing it back to the board again.

4

MR. ELLISTON:

I think it lacked a second.

5

MR. VANDERGRIFF:

Correct.

And it is a

6

crossover plate, so it=s a plate that is a design we have

7

approved before, at least in a little bit different

8

format.

9

MR. ELLISTON:

That=s correct.

This is what

10

the plate looked like, this is the plate that was in the

11

state program, and our plate vendor, My Plates, worked

12

with the Dallas Stars and they developed this license

13

plate in a contractual agreement with them and are

14

requesting that we now replace it with that plate.

15

that currently has this plate will continue to be able to

16

get it as long as they renew it, and will continue to get

17

it at the old price of $30 for the license plate, $70 if

18

it=s personalized.

19
20
21
22

MR. VANDERGRIFF:

Any other questions of Mr.

Elliston?
MR. INGRAM:

Since I=m still having bad dreams

about my first failed motion, I=m going to wait.

23

(General laughter.)

24

MR. VANDERGRIFF:

25

Anyone

Well, seeing no further

questions, I would just also like to remind the board of a
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1

couple of things.

2

of this board, a lot of thought by the department and the

3

My Plates specialty program or the firm doing that,

4

they=ve made a lot of modifications to that program and

5

they have really shored up many, many concerns that we had

6

in that regard.

7

One, that given the considerable effort

So very appreciative of that.

And the second thing I want to note is that

8

this specialty design program is specifically in the top

9

three items that the legislature ever ask me about, and

10

they=re very, very supportive of this program.

11

about that a little bit briefly after this.

12

But with that, I would be pleased to entertain

13

a motion one direction or another.

14

MR. WALKER:

15

Can I ask a question before we do

that?

16

MR. VANDERGRIFF:

17

MR. WALKER:

18
19

I=ll talk

Please.

Is the funds off of the current

state plate dedicated to any particular program?
MR. ELLISTON:

Currently it was just the

20

license plate.

$38.75 goes -- let me make sure I=m

21

telling you right -- $38.75, okay, I=m talking about

22

personalization.

23

Dallas Stars.

24

to do with their facilities.

25

made a modification and so they have little more freedom

The actual plate money goes to the

Used to it had a very specific use having
A session or two ago they
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1

what they do with the money, but the money actually goes

2

to the Dallas Stars.

3
4
5
6
7

MR. WALKER:

So when the plate was originally

created, the money was earmarked for reduction -MR. VANDERGRIFF:

Retirement of the American

Airlines Center debt.
MR. WALKER:

-- retirement of facility debt.

8

But since that time they=ve gone back to the legislature

9

and got that relieved so that they can pocket that money

10
11

for other purposes?
MR. ELLISTON:

I think there are still some

12

restrictions but they can use it for an expanded purpose

13

than what they had previously.

14
15

MR. WALKER:

So some of it is still currently

going to the debt retirement program.

16

MR. ELLISTON:

17

MR. WALKER:

I believe that=s correct.
And so if we take this to a

18

crossover, it takes the ability of that plate away from

19

retirement of the debt.

20

MR. ELLISTON:

Is that correct?
Well, remember, this is a

21

contractual agreement with the Dallas Stars.

The people

22

who were getting that money previously is asking for this

23

to occur with our special plate vendor.

24

doing that just on their own, it=s in concurrence with the

25

Dallas Stars.

The vendor is not

So then that funding, I don=t know what
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1

that is, that=s an agreement between the Dallas Stars and

2

My Plates, where that funding goes at that point.

3

If there was a personalization of the old

4

plate, there was an additional $40 charge.

5

went to general Revenue and a $1.25 went to Fund 6, so

6

that would change.

7
8

The price of the plate changes also.

MR. VANDERGRIFF:

I am awaiting the pleasure of

the board.

9
10

$38.75 of that

MS. RYAN:

I=d like to make a motion that we

approve the plate as shown.

11

MR. INGRAM:

Second.

12

MR. VANDERGRIFF:

We do have a motion from Vice

13

Chair Ryan and a second from Board Member Ingram.

14

those in favor of them motion please raise your right hand

15

in support.

16

(A show of hands.)

17

MR. VANDERGRIFF:

18

(A show of hands.)

19

MR. VANDERGRIFF:

All

All those opposed.

The motion carries 5 to 3,

20

and let the record reflect that Board Members Walker,

21

Palacios and Johnson voted against it, and myself and

22

Board Members Ryan, Ingram, Barnwell and Rush voted for

23

it.

24
25

Thank you.
With that, we=re to the briefings discussion

and, I guess, possible action items where.
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1

take a short executive session after myself and Linda

2

Flores make any remarks that she needs to as well.

3

I do want to note that this last week -- and

4

certainly our executive director was the one doing the

5

testifying, and so she=s more than capable to tell the

6

board, but there has been, unlike previous interim years,

7

a great lull because of the uncertainty of the election

8

cycle in committee meetings, but they certainly have

9

picked up in earnest and we did have joint session of the

10

House Subcommittee on Appropriations that deals with our

11

article with respect to transportation funding, as well as

12

the Transportation Committee in the House, and this agency

13

was called to testify.

14

MS. FLORES:

And since you testified.
Well, I was one of several

15

agencies, along with DPS and TxDOT, who discussed all the

16

infrastructure needs for the State of Texas.

17

agencies who participate in state highway funding,

18

including ourselves and DPS, were there to kind of inform

19

the legislators as to our purpose, our mission, our

20

funding and our revenue collections.

21

The other

So unlike several of the other agencies, we

22

testified on the collections that I normally provide on a

23

monthly basis.

24

from registration fees. Some of that has to do with the

25

simplification legislation that was passed last time.

We are scheduled to bring in more dollars
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1

Today our estimate is to bring in an additional $160

2

million into Fund 6 just on registration.

3

include the money that we=re seeing from

4

Oversize/Overweight right now.

5

we=ve actually brought in about $84 million; we anticipate

6

bringing in $100 million for Oversize/Overweight activity,

7

and that has to do with the additional permits that we=re

8

seeing in the energy sector and oil and gas.

9
10

As of June, I believe,

So they were very appreciative of that
information and I know that we=ll see them again.

11
12

That does not

MR. PALACIOS:

Linda, how much of that extra

16,000 from Oversize/Overweight goes into Fund 6?

13

MS. FLORES:

All of it, 16- goes into Fund 6.

14

Yes, sir.

15

goes to general revenue, but that one is pretty steady,

16

it=s more about the Fund 6.

17

There=s also another portion of revenue that

MR. WALKER:

We need to make sure they

18

understand that since the trucks are using the roads more

19

and the papers continually say that we=re tearing the

20

roads up, that we=re also paying to use those roads.

21

public needs to understand that.

22

MS. FLORES:

The

The Texas DMV is actually a member

23

of a task force committee compiled by TxDOT, and so it=s

24

composed of lots of different energy sector, state

25

government, environmental agencies, us, DPS, and we=re all
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1

looking at that very issue.

2

MR. VANDERGRIFF:

I=m sure you noted that the

3

newspapers have reported that there=s $2 billion worth of

4

problems caused because of fracking.

5
6

MR. WALKER:

We need to educate those people

that that=s not all true.

7

MR. VANDERGRIFF:

I understand.

But they=re

8

going to blame you for it -- I shouldn=t say you, but

9

Oversize/Overweight.

10

MR. WALKER:

11

MR. RUSH:

12

My trucks take the back roads.
Sure they do.

I=ve got a

technicolor picture of that.

13

(General laughter.)

14

MR. VANDERGRIFF:

The other item that I want to

15

note that=s under mine, and certainly Ms. Flores can

16

comment on it if she wishes to, is that the State

17

Examiner=s Office issued a report on our purchasing, and I

18

personally thought in the main it was a pretty good

19

report, minimal nicks and dings with respect to an audit

20

on it.

21

members of the legislature that we needed to fix our

22

accounting issues, so I wanted to make sure and note that.

But it was certainly noted to me by several

23

MS. FLORES:

24

MR. VANDERGRIFF:

25

Purchasing.
I meant purchasing issues.

I

did say it right the first time, but purchasing issues, so
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1

I want to make sure and note that to the board.

2

have not taken the time to read that, I believe it was

3

sent to you electronically, you should look at that.

4

case you have any questions about it, please direct them

5

to Ms. Flores, and if you get any questions on it, you=re

6

aware of why.

7

If you

In

And before I turn over the gavel, I do want to

8

say -- and I should have done this in the very

9

beginning -- there are two people in the audience, one on

10

the board and one in the audience, and I want to make sure

11

and note while we still have an audience because when we

12

go to executive session and we come back, you might miss

13

that, some of you may do other things.

14

But the first is that he=s been participating

15

in voting all morning and I failed to note, we recognized

16

him when he came and visited us last month, but I failed

17

to note that he is actually on the board, and that is

18

Robert Barnwell, who is a new board member.

19

been told he prefers to go by Barney, he is, of course,

20

Board Member Barnwell up here, but we=re very

21

appreciative.

22

he has three different pipeline companies and is well

23

versed and knowledgeable about all the damage that those

24

trucks do to the roads in Texas, and has nothing to do

25

with the businesses associated with those.

I think we=ve

He is from the Montgomery County area and
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1

And we also have a nice rivalry developing in

2

that we do have someone who professes that Texas A&M is

3

the university in Texas, and we also, to my left, have our

4

new board member who is from Louisiana State University

5

and I think he might want to issue a challenge or two when

6

we come to football time.

7

MR. WALKER:

Hey, they are officially going to

8

take the place, I heard, for our Thanksgiving game now

9

it=s going to be A&M-LSU since Texas won=t play us anymore,

10

they=re afraid of us.

11

MS. JOHNSON:

Mr. Chairman, if I can add, the

12

county tax assessor-collector of Montgomery County has

13

also made a call and ensured that I knew exactly where

14

this board member came from, and I=ve never forgot it.

15

(General talking and laughter.)

16

MR. VANDERGRIFF:

17

But I would ask, Mr.

Barnwell, do you have anything you=d like to add or say?

18

MR. BARWELL:

Well, it=s a pleasure and a honor

19

and a privilege to be on this board.

I=ve gotten to meet

20

a number of people with the staff, and I have to tell you

21

that I=m very impressed with the commitment and the

22

sincerity and the competence that these people have, and

23

I=m looking forward to working with you.

24

my term expires February 1, so I might not be seeing you

25

after that.

Unfortunately,

But it=s a pleasure being here and I=m looking
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1

forward to working with the board.

Thank you.

2

MR. VANDERGRIFF:

Thank you very much.

3

And I do want to note for those in the audience

4

here too, although this is not official yet, that we do

5

have what I would anticipate would be our new executive

6

director that would start August 6.

7

her, we=ve introduced her around, Whitney Brewster, who is

8

the Department of Motor Vehicles director in Alaska but is

9

a Texan, as she=s pointed out, not by birth but came as

Many of you have met

10

soon as her parents could get her here and grew up in

11

Texas, so is familiar with the hot Texas summers and

12

certainly is familiar with our business.

13

the last couple of days working with the staff, so welcome

14

and glad to have you here.

15

get to work with in terms of all the quality and all of

16

the issues.

17
18
19

She=s been here

And I hope you see what you

With that, I know you may have some items that
you need to cover.
MS. FLORES:

Yes.

Some of the briefing items,

20

as you know, our monthly financial report is in there, and

21

our expenditures for the month of May were approximately

22

$10 million.

23

$10- a month, actually, for June, July and August, so just

24

real quick on that.

25

I do believe that we=ll be spending roughly

We do have Dawn Heikkila here to provide a
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1

short briefing on the automation project and the IT

2

initiatives and facilities.

3
4

MS. HEIKKILA:
of this.

We=ve already talked about a lot

5

For the record, my name is Dawn Heikkila.
A couple of things I wanted to point out.

You

6

do have a written summary in your book on the automation

7

project, as well as ongoing information technology

8

initiatives that we=re working on.

9

June, on June 20 and 21, we had a system demonstration for

During the month of

10

vendors that are considering submitting proposals for he

11

refactoring of the registration and titling system, and

12

that was a huge success.

13

through a system demo, looked at the functionality of

14

different screens, the content.

15

vendor community through this RFP is that while we want

16

the system refactored on a [indiscernible] platform, we

17

still have to maintain our business operations and the

18

functionality that we currently have; we can=t have a

19

degradation in service.

20

They came in on the 20th, sat

The challenge to the

We also had a mandatory pre-bid conference

21

where we walked through the statement of work and the RFP

22

with the vendor community, giving them an opportunity to

23

official submit questions if they had points on those

24

documents they wanted clarified or had some specific

25

questions.
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1

We received 533 questions from the vendor

2

community.

3

team, purchasing, legal, all hands on deck are responding

4

to these questions.

5

The staff, the Gartner team, our technical

We initially had pledged to have responses

6

published by Monday, the 9th.

That did not happen because

7

of the volume and complexity of questions. So our target

8

date is to have responses to all 533 questions published

9

to the vendor community as an addendum to the request for

10

proposals that=s out there on the Electronic Business

11

Daily by Monday, the 16th.

12

We also collectively made a decision, Linda led

13

us through this, we=re going to allow the vendors an extra

14

week to submit proposals because of the volume of

15

information that we=re pushing back out to them, so

16

instead of having the proposal submission deadline August

17

23, it=s now August 30, so still in by the end of August.

18

On facilities real quick, we kind of touched on

19

that.

We do have a couple of proposals that we=re looking

20

at.

21

kind of flesh out what our facility needs would look like

22

in an independent stand-alone facility, and we have the

23

space analysis and the space plan back.

24

we wanted to pursue a commercial lease for a longer term

25

solution, we=re looking for about 150- to 200,000 usable

We=ve been working with the Facilities Commission to
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1

square feet to house our entire programs, our warehouse

2

operations, our fleet and parking which is a big issue.

3

Additionally, we=re working with TxDOT, they

4

have proposed to help us consolidate our operations onto

5

two campuses instead of three, Camp Hubbard as well as the

6

Bull Creek facility, by proposing that in exchange for the

7

space we currently occupy in Building 150 which is a

8

commercial lease for TxDOT, that we move our operations

9

into Building 5 at Camp Hubbard which is a TxDOT-owned

10

building.

11

is.

12

It=s also on the campus where our main facility

So we have worked with the Texas correctional

13

industry group to look at space planning.

14

the course of last weekend, the existing space

15

configuration in Building 5 and did a modular component

16

inventory of existing modular work stations we have here

17

versus what=s available there, so that we=ll know what we

18

are up against if we have to reconfigure space to make it

19

work for our operations.

20

We mapped, over

And considering the space proposal, we are

21

looking at this holistically, government enterprise

22

perspective, and if we=re going to make a move of this

23

magnitude, we want to make sure that we=re doing it

24

smartly and that we=re taking into consideration what our

25

business needs are, how we do our business and the
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1

adjacency requirements for our different program areas.

2

So it=s not a drag and drop and we=re trying to be as smart

3

as possible and as efficient as possible in how we

4

approach the space planning.

5
6

If you have any questions, I=d be happy to
entertain them.

7

MS. JOHNSON:

I have two.

With regard to the

8

RFP, I see that you=re working on putting together

9

evaluation team members on the use of the evaluation

10

matrix.

Do you expect that the Projects Committee will be

11

called upon at all to participate in that?

12

certain it=s proper for us to be involved in the

13

evaluation of the bids, but should we not be involved in

14

the matrix on how those are going to be evaluated?

15

MS. HEIKKILA:

I=m not

The actual evaluation criteria

16

was a part of the statement of work, so that=s published

17

in the RFP.

18

that is definitely something if the Projects and

19

Operations Committee wanted to entertain, they could.

20

will be up against a really tight timeline in determining

21

what those weighted factors are.

22

proposals as submitted will be evaluated independently, so

23

the weighting will have to do more with the technical

24

aspects of the proposals that are submitted, and I=m not

25

sure exactly how much technical detail the Programs and

The matrix is actually the weighting, and

We

The cost of the
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1

Operations Committee is wanting to undertake.

2

We do have an aggressive timeline for

3

evaluating the proposals.

It=s no secret we=re really

4

wanting to get this project launched and get it

5

accomplished as quickly and as efficiently as possible.

6

The evaluation team members are going to go through some

7

pretty extensive training.

8

statement of work so that they understand what these

9

proposals need to contain, and then as well as the

They=ll have to review the

10

technical aspect of evaluating the proposed solutions, do

11

they make sense, will they work, is the architecture in

12

line with the principles that we have in the statement of

13

work, is it the direction that we really want to go, and

14

is it going to be compatible with everything else we have

15

going on.

16

MS. JOHNSON:

Looking at the history of this

17

board, though, I would suggest that you need to pull

18

together that committee so that when it comes time for us

19

to approve the RFP, that most of the questions we have

20

would be resolved in committee rather than in a meeting.

21

And then the only other question I have on the

22

county replacement, looks like you=re done, but we had a

23

problem that=s no big deal, it was a cable, as it turned

24

out, but we were informed in my office that there=s no

25

maintenance or service contract on that equipment.
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1
2

MS. HEIKKILA:
this morning.

3

Actually, I was just informed

We=ve been working on one.

MS. JOHNSON:

But it was deployed without a

4

contract for maintenance or service?

5

MS. HEIKKILA:

The equipment was deployed with

6

extended warranties, and that maintenance for that

7

particular equipment was handled under a separate

8

agreement.

9

Cabling issues, I don=t know if it was -MS. JOHNSON:

Ours was a cable but I think it

10

was a connection on a cable, a faulty cable.

11

deal.

12

MS. HEIKKILA:

It=s no big

I don=t know if it was a cable

13

from a piece of equipment to the PC or if it was a cable

14

from the router or the switch to the actual work station,

15

so I=m at a loss to respond to you.

16

contract for maintenance on the cable which is penned

17

under a separate agreement.

18

MS. JOHNSON:

We do now have a

Because what we were told is get

19

your IT people involved, and we=ve never allowed our IT --

20

it=s never even been suggested that we would allow anybody

21

in our IT department to touch any of your equipment.

22
23
24
25

MS. HEIKKILA:

Historically, that has been the

policy, that was the policy under the legacy organization.
It=s no secret we=re pretty strapped for FTEs and FTE
constrained and we are struggling to build our IT team.
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1

It took a while to figure out where all the gaps were and

2

what we were going to need going forward based on how the

3

organization was going to be structured.

4

We have had opportunities through the

5

deployment project to partner with the counties and to

6

leverage their technologies and it was very helpful.

7

so I think because we have different approach and

8

different relationships with the counties going forward,

9

that we would certainly welcome any assistance we could

And

10

get, because the support is right there, it=s onsite, it=s

11

immediate.

12

MS. JOHNSON:

And I would suggest that be

13

communicated because there=s often times that we have

14

equipment failures that actually our IT department could

15

come down and fix but we=ve been hands-off, and so we=ve

16

just let the failed equipment just sit there until

17

somebody from DMV could come and take care of it.

18

MS. HEIKKILA:

Right.

And we also are trying

19

to put together some equipment guidelines that would

20

address things just like that.

21

MS. JOHNSON:

22

MS. HEIKKILA:

Excellent.
Because we do want to be more in

23

a partnership relationship where we both have a

24

responsibility for the care and keeping of the equipment.

25

MS. JOHNSON:

You=re always going to have
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1

counties that do not have that kind of support, but

2

there=s many of us that do

3

MS. HEIKKILA:

4

MS. JOHNSON:

5

MR. VANDERGRIFF:

6

Before we go to our executive session, there

7
8
9

Absolutely.
Okay.

Thank you.

Thank you very much.

are three other people I need to recognize.
First I want to make sure and note that this
will be the last board meeting that we have the benefit of

10

Gail Anderson with us, that she is retiring after 35-plus

11

years of service to the State of Texas at the end of July.

12

She has been a delight for all of us to work with,

13

organized, disciplined, more knowledgeable in many ways

14

than many of us up here, so we=ve really benefitted from

15

your service in our time here.

16

And I=ve had the privilege of knowing and

17

working with her during all of my time in the car

18

business, which is 27 years.

19

understand you=re going to do a lot of traveling and a lot

20

of enjoying.

21

board, and certainly if you haven=t already, please thank

22

Gail for her service.

So we wish you well, and I

But I wanted to note that for the whole

23

The next person that I want to make sure and

24

note for the rest of the board and the audience and for

25

the record is that although he is not retiring, our
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1

general counsel, Brett Bray, will be moving to the

2

Department of Juvenile Justice here effective Monday -- I

3

was going to say at the end of this week but it=s really

4

effective Monday.

5

from his leadership and experience in the general

6

counsel=s role, and also as the interim director of the

7

Motor Carrier Division, so he=s carried a dual role while

8

he=s here.

And we have benefitted tremendously

9

But more importantly for, I guess, just my

10

personal observation, I=ve also known Brett the entire

11

time I have been in the automobile business, and he has

12

been a light of integrity and intelligence for the

13

industry that he has served.

14

wish him well in his new assignment, but he will be missed

15

her as well.

16

services.

17

He will be missed her.

We

And so thank you, Mr. Bray, for your

And then last, but certainly not least, and one

18

reason why the executive session will definitely be short

19

is that we are having a reception to celebrate the 10-

20

month success that Linda Flores has had, and she=s still

21

got a month to go, thereabouts -- she=s breathing a sigh

22

of relief but I said it=s not over yet -- but we want to

23

take the opportunity while the board members are here, and

24

certainly staff, to congratulate her on her leadership.

25

And fortunately for us, she is not leaving, she
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1

will focus exclusively on her much needed, and by virtue

2

of today=s meeting, I think a lot of work with respect to

3

working to continue to move forward the department as the

4

chief financial officer in charge of so many things for

5

us.

6

But congratulations on retirement, on new

7

challenges, and on great success moving forward.

8

appreciate if there=s a hand from everybody.

9

So I=d

Thank you.

(Applause.)

10

MR. VANDERGRIFF:

And I may be hesitant in

11

doing this to make that 1:30 deadline over at Camp

12

Hubbard, but I certainly want to afford the opportunity

13

for any board member if they wish to comment or say

14

anything.

15
16

MR. WALKER:

If we=re allowed to celebrate,

let=s go to the bar.

17

(General laughter.)

18

MR. VANDERGRIFF:

19

can=t quite do that yet.

20

session.

21

Well, unfortunately, you

We do need to have an executive

I=d like for the board right away to move to

22

the upstairs library on the second floor, and we will have

23

a very brief executive session for purposes of, as you

24

noticed in Section 7.A and 7.B, any item on the agenda,

25

but most importantly the personnel matters discussing the
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1

appointment, employment and evaluation and duties of the

2

executive director.

3

So with that, please, board members, join us

4

upstairs.

5

appointment of the executive director for those in the

6

audience.

7

And I do expect an action item on the

(Whereupon, at 12:52 p.m., the meeting was

8

recessed, to reconvene following conclusion of the

9

executive session.)

10

MR. VANDERGRIFF:

It is approximately 1:30 p.m.

11

on July 12, 2012, and the Board of the Texas Department of

12

Motor Vehicles is now in open session.

13

that no action was taken in closed session.

14

We want to note

With that, board members, we do have one action

15

item remaining on the agenda that I=d like to take care

16

of, and that is I=d be pleased to entertain a motion

17

regarding the appointment of Whitney Brewster as the next

18

executive director of the Department of Motor Vehicles.

19

MR. INGRAM:

I=ll make that motion.

20

MS. JOHNSON:

21

MR. VANDERGRIFF:

I=ll second that motion.
We have a motion from

22

Director Ingram, we have a second from Director Johnson.

23

Any discussion?

24

(No response.)

25

MR. VANDERGRIFF:

All I would say is that we=re
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1

delighted to have you, as I mentioned before, welcome.

2

And there are no honeymoons, we=re ready to roll, so

3

looking forward to having you here on August 6.

4
5

With that, please raise your right hand in
support of the motion.

6

(A show of hands.)

7

MR. VANDERGRIFF:

The motion carries

8

unanimously.

9

director of the Department of Motor Vehicles.

10

We want to welcome the next executive

very much.

11

(Applause.)

12

MR. VANDERGRIFF:

13

entertain one other motion.

14
15

MR. WALKER:

And now I=d be pleased to

I will make a motion that we

adjourn and go home or go to Linda=s party.

16

MS. RYAN:

17

MR. VANDERGRIFF:

I second that.
We have a motion from Board

18

Member Walker, a second from Vice Chair Ryan.

19

in favor please raise your right hand.

20

(A show of hands.)

21

MR. VANDERGRIFF:

22

(No response.)

23

MR. VANDERGRIFF:

24
25

Thank you

All those

All those opposed.

The motion carries

unanimously.
We are adjourned.

Thank you for your
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1

attendance.

2
3

(Whereupon, at 1:32 p.m., the meeting was
concluded.)
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